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REMINISCENCES OF DAVID DUDLEY FIELD. 


By A. Oakey HALL. 


HILE I was a mourner in Calvary 
Church in New York City upon the 
beautiful April Sunday during which funeral 
services were being held over the bier of the 


| 


great jurist, I reminded myself of the occa- | 


sion upon which I first saw him. 


It was | 


over half a century ago, when I was a school- | 


boy preparing for the University. I had 
been taken to the court room of the Supreme 
Court by a relative who as a suitor had em- 
ployed in a pending case the brothers Field 
as his attorneys and counsellors. Inasmuch 
as it was my first attendance upon a trial the 
incident was likely to make, as it did make, 
a profound impression— one refreshed and 
deepened in after life when I became hon- 
ored with his friendship, professional com- 
panionship and frequent association. My 
relative and I first visited the Field law 
office en route to the City Hall. It was in 
one of the narrow streets crossing Broadway 
near Trinity Church. I remember the nar- 


| 


Behind and through the picture in the 
GREEN BAG of the deceased lawyer now be- 
fore me I bring to recollection the tall, erect, 
alert form of a young man dressed in the 
height of fashion addressing Circuit Judge 
Ogden Edwards in an animated manner, 
rather conversationally than oratorical, and 


| with grace of gesture and posture. The 


| 
| 


row tin sign on the outer door bearing the | 


inscription, “ Law offices of D. D. & S. J. 
Field.” No passer-by in that day and genera- 
tion was prescient enough to foretell that 
the senior member would acquire a world- 
wide reputation as an advocate and law 
giver second to none in any country, or that 
the younger member would become a jus- 
tice in the high court which had then re- 
cently lost John Marshall as its Chief Justice 
and in his place had received an incumbent 
destined to be an assistant in writing a legal 
preface through a Dred Scott decision to a 
volume of civil war. 





court room was crowded, for it was the first 
day of term, and my relative busied himself 
in pointing out to me the celebrities of the 
Bar, whose names were to me then strange 
and which of course I cannot recollect. 
Doubtless among those pointed out or with- 
in sight were young William Kent, soon to 
take the place of the presiding judge, to 
edit his father’s commentaries and die as 
professorial successor of Joseph Story at 
Harvard, or George Wood, or Daniel Lord, 
Charles O’Conor, David Graham, Charles P. 
Daly, John Van Buren and James T. Brady 


| —each then in their heydey of youthful 


promise. What was the subject of the 
Fieldien speech I did not understand, but 


_ that it gratified my relative was obvious 


from his after remarks when we left court. 
What most impressed my youthful mind 
was the bearing of the lawyer and the mag- 
netism of his presence. Years afterwards 
my relative, when I had joined the Bar, re- 
ferred to this occasion and said: ‘I was 
much criticised by some of my business 
friends for giving so important a case to 
whom they called a couple of Yankee 
lawyers who had not been long in this city. 
But I had been a juryman in one of the 
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courts when Mr. Field addressed us, and I 
became so impressed with his perseverance 
and adroitness coupled with readiness, that 
{ determined if ever I had occasion for a 
lawyer to employ the young Fields.” My 
relative not very many years afterwards, as 
a member of the New York Legislature, had 
occasion to remember David Dudley Field 
when he began his fusillade on the law mak- 
ers with an early feu de joie of codification. 

The next occasion when I saw David 
Dudley Field was when I was a student in 
the Cambridge Law School in the class of 
which Rutherford B. Hayes and George 
Hoadley were fellow members. Judge 
Story, in his capacity as Federal Circuit 
Judge, was in the habit of hearing chamber 
arguments in one of the class-rooms wherein 
he or Professor Simon Greenleaf (of blessed 
evidential memory) lectured. And on one 
of these occasions it was bruited among the 
students (who were always welcome upon 
their occurrence) that Boston’s famous 
Rufus Choate was to be argued against by 
two New York lawyers. These were soon 
ascertained to be David Dudley Field and 
Joseph T. Bosworth, afterwards judge and 
reporter in the Superior Court. 

I vividly recall the personal rather than 
legal impressions that Messrs. Choate and 
Field made upon me. The great Bostonian 
was nervous in his utterances, and although 
the subject-matter was evidently dry and 
technical he threw great earnestness into 
his argument, until the veins of his temples 
seemed to throb with eagerness, while Mr. 
Field had a coldness and impassiveness — 
although he was fluently persuasive — that 
I fancied more or less irritated his emotional 
adversary. Again I noticed the graceful- 
ness and elasticity and the magnetism in 
Mr. Field that the first occasion had brought 
into prominence. 

After leaving Harvard Law School I 
entered the New York law office of a con- 
servative aged lawyer who was prosecuting 
a suit that the brothers Field were defend- 





ing. My preceptor was very bitter against 
the elder, and I listened to many severe 
criticisms of David Dudley from his lips. 
These are worthy of a reference because 
they voiced the prevailing opinion of the 
judges and veterans of the New York Bar 
at that time. The bitterness of my pre- 
ceptor was manifested in remarks of the 
following purport: ‘David Dudley Field 
wishes to overturn and unsettle the law and 
legal procedure of the land by a crazy 
codification, and so overturn our traditions 
and deprive common law of its elasticity 
and adaptability to changing circumstances.” 

This was at the time when Mr. Field was 
bombarding the press and legislators and 
the members of a forthcoming constitutional 
convention with monographs and pamph- 
lets and leaders in newspapers arguing for 
a simplification of legal pleading and a 
uniformity of statutory system. In after 
years, when I came to know Mr. Field famil- 
iarly, the topic of this Bourbonic opposition 
of veteran judges and practitioners came 
into our conversation. 

‘““T was treated,” said Mr. Field, “ with 
opposition such as assailed Romilly when he 
undertook to ameliorate in England the 
barbarity of the penal procedures and statutes 
that consigned poachers and petit larceners 
to the scaffold; or such as Parker, Phillips, 
Garrison and Sumner had to withstand when 
they sought to change and ameliorate the 
procedure and statutes against slavery; or 
such as hounded John Quincy Adams on 
the floor of the House of Representatives 
when he moved to amend the procedure 
that barred the right of petition.” 

“‘Were you never discouraged, Mr. Field, 
in your early struggles for codification? ” 

“Never once. I never attended a prize 
fight, but I became familiar with some of 
the pugilistic lingo; and I took an early 
fancy to the phrase, ‘he was knocked down 
but he came up smiling in the next round.’” 

‘In short, Mr. Field, whatever was the 
result of one round in the codification prize 
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ring, you always came up smiling in the 
next round and— ” 

‘“‘__and never struck a foul,” continued 
Mr. Field. ‘‘I was candidate for the Assembly, 
hoping to force a hearing for my reform, 
and was beaten by the lawyers, who per- 
severingly canvassed against me. I did 
not blame them. They did not wish to 
lay aside traditions and usages and old- 
fashioned rules, or in short, to work into 
a newsystem. But I never made a foul.” 

This conversation occurred in the winter 
of 1857 in the room of his then younger 
partner, the late James T. Sluyter, who had 
been elected assemblyman, and who was in 
that capacity as a member of the judiciary 
committee engaged in aiding Mr. Field as 
to amendments to the code of civil pro- 
cedure; for Mr. Field was ever alert to 
make his codification perfect by conforming 
old or inserting new provisions to meet fresh 
emergencies. The code of civil procedure 
was then nearly at the end of its first de- 
cade. Yetsome lawyers, mainly of the rural 
districts, were even then engaged in thwarting 
Mr. Field’s reforms. He was also at the 
same, sessions knocking with his other codes 
upon the legislative doors—and vainly. I 
remember an assemblyman asking Mr. Part- 
ner Sluyter what compensation Mr. Field 
got for all his trouble. 

‘‘Compensation indeed,” was the retort; 
“to my personal knowledge Dudley is many 
thousands of dollars out of pocket for clerical 
hire and expenses of printing and travel.” 

There was a look of disgust on the in- 
quiring assemblyman’s face, for the Legisla- 
ture of the day became famous, or rather 
infamous, for its jobbery. It was during 
this time that, to my own personal knowl- 
edge, Mr. Field was offered very large fees 
by city railroad corporations to address a 
committee in behalf of proposed charters, 
but he declined them, averring as his reason 
that he did not wish in any way to antago- 
nize or endanger his cherished codification 
plans. In his life work of ameliorating and 





advancing jurisprudence he made not only 
sacrifices of professional employment, but at 
this time he was busied aiding his brother 
Cyrus with advice and means in the first 
laying of the Atlantic cable. His codifying 
labors were enormous; and it must be re- 
membered that then was not the era of 
stenography and type-writing — those labor- 
saving systems of the present for the author 
and commentator. I dare say that in pre- 
paring his various codifications David Dud- 
ley Field’s hand and pen traced millions of 
words. Fortunately he was gifted with 
great constructive ability, which lightened 
his labor of compilation and arrangement, 
but nevertheless his mere labors with pen, ink 
and paper during the thirty years of his toil 
and anxiety deserve to be ranked with those 
of Dr. Johnson in the making of his diction- 
ary. During this time also— and. this is 
not generally known — he was suggesting to 
the Federal authorities at Washington the 
codification of the Federal statutes. And 
practically he is the artificer of the large 
volume divided into sections that the whole 
legal profession so well know. 

During thirteen years of my district-at- 
torneyship in New York City I was honored 
with frequent consultations by Mr. Field in 
respect to the preparation, revision and final 
report of the codes of criminal procedure 
and penal code. I beg to testify to his 
utter absence of pride of opinion in that 
work, and to his marvelous knowledge of 
the ins and outs of the science of criminal 
jurisprudence. Beccaria, Bentham -(who 
owed so much to Beccaria), and all the 
English-writing authors on criminal juris- 
prudence from Chitty and Archbold to the 
days of Stephens, Wharton and Bishop, were 
his very familiars. He seemed to hold in 
his accurate memory all the leading cases 
in that jurisprudence as fully as evidently 
Mr. Smith held when he sat down to pre- 
pare his celebrated book of leading cases in 
common law. Yet he was ready to hear 
and to entertain any suggestion from any 
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legal source that could aid him towards 
writing /inzts coronat opus on his penal code 
and code of criminal procedure. Although 
eminently a legal Gamaliel at whose feet 
any disciple of criminal jurisprudence might 
valuably sit, he never thought of a xunc adi- 
mittis towards | fully 
crowning his life-work. 

I can recall many useful hints that I re- 
ceived from him and many epigrammatic 


to any suggestion 
¢ DD 


sayings. ‘In preparing your case for trial 
or summing up, treat your brain as a sponge 
and saturate it with your facts and legal 
principles. Then you have but to squeeze 
and the gray fluid will 4Jow copiously to 
irrigate judge and jury—but first get the 
sand out of the sponge!” 

On another occasion, when asked if he 
had not fretted over an adverse result in a 
legal case, he told me that he never fretted 
over results, if he did his duty to his client. 
Laying his hand across the median line of 
his body he said, ‘all above this — bron- 
chials, throat, voice and brain belong to the 
client, but nothing below— heart, stomach, 
bowels or liver —does”; and he once told 
me he thoroughly endorsed Henry Broug- 
ham’s description, in his celebrated Queen 
Caroline speech, of the attitude of counsel 
to client, as he thoroughly disapproved of the 
attitude of Charles Phillips in the Cour- 
voisier-Russell murder case in pledging to 
the jury belief in his client’s innocence after 
the latter had privately confessed his guilt. 
Many thought Mr. Field’s imperturbability 
and occasional frigidity proceeded from in- 
sensibility to strong emotion and callousness 
toward duty, but while he never fretted over 
adverse results he often keenly felt them, 
He 


always impressed me as a deep hater of in- 


and particularly if they were unjust. 


This innate hatred it was that made 
of 
Mr. Tilden’s cause during the famous presi- 
dential tilt before that he 
believed to have been packed against his 


justice. 


him so warm and zealous an advocate 


a commission 


and which inspired his great and 


client ; 


successful effort in the Milligan case. Long 
before that argument I heard him strongly 
inveigh against the Stantonian doctrine of 
military trial in a district where could not 
be and ought not to be quoted the maxim 
inter arma silent leges. 1 can also bear wit- 
ness to his reprobation of the trial and exe- 
cution of Mrs. Surratt. 

It was his strong sense against injustice 
that made him an Anti-Slavery, Van Buren, 
Fremont and Lincoln politician. And I use 
that word in its truest sense: for in all my 
dealings with Mr. Field there was nothing 
of the wire-puller to be detected in his com- 
position. He was mentally and morally 
fashioned for a statesman; and he proved 
this as a would-be compromiser with honor 
of peace in the early history of the war, 
and by his short career in Congress, where 
perhaps he was too great a lawyer to shine 
—taking perhaps therein rank with Henry 
Erskine, who did not shine in Parliament. 

Mr. Field was counsel for James Gordon 
Bennett, senior, in defending the ‘‘ Herald” 
against a libel suit brought by a musical 
composer and critic. He was always a 
master of the law of torts and was espe- 
cially learned in that of libel. His habitual 
persistence and indomitable will were con- 
spicuously shown in that litigation, and he 
keenly felt the injustice of some of the rul- 
ings in the lower courts. 

With all his ordinary coolness and sang 
roid he could wax righteously indignant, 
and I never saw him more so than when he 
heard his notable client William M. Tweed 
cumulatively sentenced upon separate counts 
for misdemeanor in one indictment whereof 
he was convicted by a general verdict of 
guilty. The Attorney-General demanded 
the cumulative sentences, and the doctrine 
received the assent of no less an authority 
than Charles O’Conor, who collaborated with 
the State prosecution. Into a battle for 
reversal Mr. Field threw himself with indig- 
nant ardor, but with calm and careful logic 
of argument and vivisection of doctrine. He 
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was successful in the Court of Appeals. 
While morally acquiescing in the general 
conviction and guilt of his client, he was 
contentious that only technical law should 
direct sentence. When congratulated on the 
result in my hearing —the while a united 
press was vituperating Mr. Field for his 
success—he simply quoted, ‘“ Sed justitia 
fiat.” And he immediately drew a section 
for the criminal code of procedure which 
prohibited, “on all fours,” with the decision 
any cumulative punishment of a convict in 
the future under similar circumstances. 

I have frequently met David Dudley Field 





in private and social life at banquets, 
private dinners, receptions and conversa- 
ziones. I was ever impressed with his 
courtier-like bearing, chivalry and courtesy 
—shown even to some sic volo sic jubeo 
guest or some imitator of Shakespeare’s 
character, ‘‘ whom the music of his own vain 
tongue did ravish like entrancing harmony.” 
I especially recall a rhetorical gallery —so 
to speak—that he erected in a banquet hall 
while replying to a toast—a gallery of 
In this he hung for France La- 
fayette, for old Rome Brutus, for Greece 
Pericles, for Great Britain the elder Pitt, 
for Ireland Robert Emmett, for the United 
States Washington and Lincoln, for Italy 
Garibaldi and for Hungary Kossuth. Mr. 


patriots. 


Field could not be called an orator in its 
widest sense: he was rather a persuader ; 
but on this occasion I recall that he was 
really eloquent; and his voice, seldom melli- 
fluous, took on a tender undertone when 
referring to Lincoln, whom he almost idolized 
and whose promotion of his beloved brother 
Stephen he ever held in gratitude. 

I have met with Mr. Field’s tender side. 
I have heard him sigh and shed a tear when 
I happened to speak in praise of his son and 
namesake who had recently died. I have 
seen him tenderly lifting from a carriage 
one of those grandchildren in whose memory 
he erected a tower with chimes in Stock- 
bridge —chimes that appropriately pealed 
when his remains were being transferred to 
the cemetery of that historic town under 
April sunshine. 

I have heard Mr. Field quote the poets. 

On one occasion when I quoted a verse 
of Longfellow’s Psalm of Life he added the 
ensuing verse. On another occasion I heard 
him quote Longfellow’s Swedenborgian lines 
beginning “ Call it not death.” 

Still keeping this poet in mind let us 
believe that the deceased jurist has left 
“foot-prints on the sands of time”; and 
in ‘fields Elysian” has taken place with 
the first great codifying law giver who 
ascended Mount Sinai. 
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ON A PORTRAIT OF HENRY W. PAINE. 


By WENDELL P. STAFFORD. 


| Buses on a Lawyer, here, par excellence / 
If, in your judgment, that should mean that he 

Must needs be sinewy and adroit in fence, 

Bold in assault, sudden in repartee — 
So, in good truth, he was. But if you deem 

He must be likewise shrewd to over-reach — 
One man to be, another man to seem — 

So was he not. He matched his thought with speech. 
He came, at manhood, to the lists and threw 

His gauntlet down with modest courtesy. 
For two-score years, whatever trumpet blew, 

None took the gage up with impunity. 
Yet not in sword or shield he put his trust: 


He was thrice armed, having his quarrel just. 
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THE COURT OF STAR CHAMBER. 


By Joun D. Luinpsay. 


Ill. 


i” 1453 a statute was passed (31 Hen. VI, 
c. 2) to give effect to the process by 
which persons were brought before the 
council. The act is very particular in its 
terms, and as it throws some light upon the 
nature of that jurisdiction, it may be proper 
to state it minutely. It recited that upon 
suggestions and complaints made as well to 
the king as to the lords of his council, 
against persons for riots, oppressions, and 
grievous offenses, by them done against the 
peace and laws, he used to give command- 
ment, by writs under his great seal, and by 
his letters of privy seal, to appear before 
him in his chancery, or before him and his 
council, to answer for the above offenses; 
and because these writs had not been 
met with regular obedience ‘it was now or- 
dained, that where such writ or letter issued 
commanding anyone to appear before the 
king or his council, and the person refused 
to receive it, or withdrew himself, or did 
not appear, and such disobedience was duly 
certified to the council, then the chancellor 
should have power to direct writs of procla- 
mation into the country where the party 
dwelt, or the next adjoining county, and 
also into London, commanding the sheriff, 
under the penalty of £200 to make open 
proclamation in the shire town, and in the 
city, three several days immediately after 
delivery of the writ for the party to appear 
before the council, or the chancellor, within 
a month after the last day of proclamation, 
the writ to be returned into the chancery 
within seven days after the proclamation 
under the same penalty. 

If the party did not appear within the 
prescribed time he was to forfeit, if a lord, 
all offices, fees, annuities and other posses- 





sions that he, or any one to his use, might 
have of grant from the crown, and if upon 
a second writ and proclamation he still made 
default, he forfeited his estate and name of 
lord, and place in parliament. 

If he had no grant from the crown, then 
he was to forfeit his name and estate of lord, 
and place in parliament, and also all his lands 
and tenements — but these forfeitures were 
only for life. If a commoner he was to be 
punished for disobedience of the first writ 
by a fine at the discretion of the two chief 
justices, but if he had no livelihood-.whereof 
to pay a fine he was to be put out of the 
king’s protection. 

While Parliament thus gave new vigor 
and energy to the authority of the council, 
they did not forget the regard which should 
be paid to the courts of common law, for 
the statute in conclusion declares that no 
matter determinable by the law of the realm 
should be determined otherwise than by the 
course of the law in the king’s courts. 

It appears from these parliamentary pro- 
ceedings that as the constitution of the 
English legal polity had become more 
settled, efforts were made to limit the extra- 
ordinary power of the council. But on the 
other hand, notwithstanding this apparent 
popular jealousy and disfavor, Parliament 
had at other times restored to it some of its 
ancient power by referring to its cognizance 
many enormities which were inquirable at 
common @aw, and which as such were not 
under the more modern theory to be ex- 
amined by the council. 

Yet compared with its original almost 
unlimited powers the judicature of the king 
in council had been much restricted by the 
letter of positive Statutes, and from being in 
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some degree above the law, it had shrunk into 
such comparative insignificance that Henry 
VII., who desired to have an effective instru- 
ment for the exercise of his judicial prerog- 
ative always at his command, thought it ex- 
pedient to procure parliamentary aid to give 
support and sanction to the Star Chamber. 
This resulted in the enactment of 3 Hen. 
VII., c. 1, —a statute which did not erect, 
as some have supposed, the court of Star 
Chamber, but remodeled it. 

The preamble recites that the “ king, re- 
membering how by unlawful maintenances, 
giving of liveries, signs and tokens, and re- 
tainers, by indentures, promises, oaths, writ- 
ings, or otherwise, embraceries of his sub- 
jects, untrue demeanings of sheriffs in making 
of panels and other untrue returns, by tak- 
ing of money by juries,’ by great riots and 
unlawful assemblies, the policy and good 
rule of this realm is almost subdued; and 
for the not punishing of these inconvenien- 
cies, and by occasion of the premises little 
or nothing may be found by inquiry,” that 
is by the ordinary proceeding of an inquest 
by jury; ‘‘ whereby the laws of the land in 
execution may take little effect, to the in- 
crease of murders, robberies, perjuries, and 
unsureties of all men living” etc., for the 
reformation of which it was now ordained, 
that the chancellor, treasurer, and privy-seal, 
or two of them calling to them a bishop, 
and a temporal lord, being of the council, 
and the two chief justices, or in their ab- 
sence, two other justices, upon bill or in- 
formation put to the chancellor for the king, 

? There is a curious error in the print in Pulton of this 
portion of the act. The act runs, “ by taking of money by 
(i. e. embracery), or in the French of the statutes 
of the realm — “ pruise dargent par jurrez.”’ Pulton prints 
it “‘ by tahing of money, by tz/zries,” etc. Coke in 4 Inst. 
62, in his account of the jurisdiction of the Star Chamber, 
follows the mistake of Pulton and appends a comment on 
the “large word” injuries. The 4th Just. was not published 
till the year after the abolition of the Star Chamber, but 
Pulton was an eminent authority. Coke long acted as a 
judge in the Star Chamber upon this reading of the Star 
statute, — “an error,’’ says Wright, “ which may have had 
political as well as legal consequences.” Wright, Crim. 


Consp. 7. 


juries ” 





or any other, against any person for any 
misbehavior above mentioned, fave author- 
ity to call before them by writ or jury seal, 
the offenders and others, as it shall seem fit, 
by whom the truth may be known; and to 
examine and punish after the form and 
effect of statutes thereof made, in like man- 
ner as they ought to be punished, if they 
were convict after the due order of the law. 

This is the substance, and nearly the 
very words of the statute, which plainly 
points out the occasion of this new regula- 
tion, the objects of cognizance, the judges, 
the process and proceedings, with the power 
of punishing — from which it is manifest that 
the king’s council derived from this statute 
an enlargement of its judicial authority. 
There is nothing prohibitory of the former 


| jurisdiction or mode of proceeding here, 


but that is, on the contrary, recognized and 
affirmed by the very ingenious wording 
of the act, for instead of declaring that the 
officers named shall have 
merely declares that they ave such power, 
thereby clearly intimating a recognition of 
an already existing authority, and specially 
insuring its preservation and application in 
later specific cases. 

Coke seems to attribute to the statute no 
other effect than that of varying the pro- 
cedure of the Star Chamber by enabling 
the judges to examine defendants; but this 
seems impossible both because such was the 


power etc., it 


regular procedure of the court, and because 
that procedure does not appear to have been 
confined after the statute to cases which fell 
within it.’ 

’ Hudson refers to the subject in such a way as to show 
that at one time it was a moot point whether the council 
had any criminal jurisdiction other than that which this 
statute conferred upon them, but that the court held that 
it had. He says: “I well remember that the Lord Chan- 
cellor Egerton would often tell that in his time, when he 
was a student, Mr. Sergeant Lovelace put his hand to a 
demurrer in this for that the matter of the bill contained 
other matters than were mentioned in the statute 3 Hen. 
7, and Mr. Plowden, that great lawyer, put his hand 
thereto first, whereupon Mr. Lovelace easily followed. 
But the cause being moved in court, Mr. Lovelace being 
a young man, was called to answer the error of his ancient 
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Lord Bacon in speaking of the statute | 


says that ‘the authority of the Star Cham- 


ber, which before subsisted by the ancient | 


common laws of the realm, was confirmed 
in certain cases by it.” 
Stephen offers the conjecture that “the 


statute was meant to give an indisputable | 


statutory authority to that part of the Star 


Chamber jurisdiction which appeared at | 
the date of the statute most important, but | 
| which before were mostly cognizable by 


that’as it was found that the wider authority 
of the old court was acquiesced in, the 
statute fell into disuse. This conjecture is 
strengthened by the circumstance that the 
statute of Hen. VII. 
jurisdiction of the court over several offenses 


which at the end of the fifteenth century | 
| factorily reach the offenders. 
| punishment to be inflicted was to be such 


were comparatively of very little importance, 
but which in the sixteenth and the begin- 
ning of the seventeenth century gave the 


court its principal value in the eyes of the | 


government; of these, libels are the most 
important.” 

Before the statute, the king and council 
did not admit any complaint except such 
as was preferred under circumstances ad- 


mitting of a probability of its being sup- | 
ported: but now it was provided that besides | 


the ancient authority of the council, three | 
| who were returned as jurymen to the assizes was 


only of its members, namely, the chan- 
cellor, treasurer and privy seal (taking to 
their assistance others thereby appointed), 


eight offenses enumerated, and that with- 
out any manner of suggestion or surmise 
whatever. 

Some defects of this statute were supplied 
by the statute 21 Hen. VIII., c. 20, by 
which the president of the council was added 
to the former three principal officers. A 


doubt which arose upon the act, soon after | 
| the offense itself and the manner in which it was 


passing it, whether the bishop, lord of 


Mr. Plowden, who very discreetly made his excuse at the 


Bar that Mr. Plowden’s hand was first unto it, and that he | 
And | 
although it were then overruled, yet Mr. Sergeant Richard- | 


suppesed he might in anything follow St. Augustine. 


son, thirty years later, fell again upon the same rock, and 
was sharply rebuked for the same.” 


is silent as to the | 


individual liberty are a familiar topic. 


council, and justice were only assistants or 
had equal authority with the three great 
officers, was removed by this later act which 
declares that they were only there for their 
advice. Lastly the bill or information 
which by the former act was to be put in 
to the chancellor, was by the later to be put 
in generally, viz. to the king, as formerly. 
Thus by the operation of these two 
statutes, the above mentioned eight offenses, 


indictment or action, might now be ar- 
raigned and tried without any inquest or 


| jury, on the bare examination either of 


witnesses or of the parties themselves. This 
innovation was devised, says the statute, 
because the common law did not satis- 
However, the 


as might be inflicted had the prosecution 
been at common law. 

Stephen says : — 

“The praises of trial by jury as a bulwark of 
It is less 
commonly known, but it is certainly no less true, 
that the institution opened a wide door to tyranny 
and oppression by men of local influence over 
their poor neighbors. In feudal times the 
influence of a great land-owner over the persons 


practically almost unlimited, and the system of 
indictment by a grand jury, which merely re- 


é - ee? | ported on oath the rumors of the neighborhood, 
might hear and determine ordinarily the | 


might, and no doubt often did, work cruel 
injustice. The offense which was long known to 
the law as maintenance or perverting justice by 


| violence, by unlawful assemblies and conspira- 
cies, was the commonest and most characteristic 


offense of the age. One of its commonest forms 
was the corruption and intimidation of jurors. 
Signal proof of this is supplied by the repeated 
legislation against this offense. The nature of 


to be corrected by the Court of Star Chamber 
are fully described in the preambles and first 
section of the act.” 


The alterations made as to these offenses 
by the statute consisted principally in the 
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circumstances of process, judges and trial, 
the nature of the crime and its punishment 
remaining as it was before. If therefore 
the Star Chamber departed from the meas- 
ure of the penalty, or in any consideration 
of the crime varied from the judgment of 
the common law, it must be understood that 
the judges acted under their inherent au- 
thority as the council of the king and not by 
virtue of the statute; for that authority still 
remained, and the council, in the view of the 
law, sat and acted in both its capacities. It 
is to this combination of judicial authority 
that the Star Chamber owed the enormous 
power which it began to exert soon after 
this time. While the statute of Henry VII. 
gave vigor and efficiency to its proceed- 
ings, the immeasurable scope of its ancient 
judicature afforded an almost inexhaustible 
source of crimes and punishments, to be 
called forth on all occasions, and for every 
purpose. It became, on that account, the 
happiest instrument of arbitrary power that 
ever fell under the management of a sov- 
ereign. 

Under the Tudors the Star Chamber was 
a numerous and comparatively mild body, 
resembling in its constitution and proceed- 
ings a deliberative council rather than an 
ordinary court of justice,’ and the proceed- 
ings which led to its abolition and made 


* Hudson says that in the reigns of Henry VII. and 


Henry VIII. the number of members present was at times | 





its name infamous were carried on at'a time 
when it had come to consist of a small 
number of what we should call cabinet 
ministers, who abused its powers to put 
down opposition to their policy. 

The Star Chamber exercised a criminal 
jurisdiction almost without limitation, and 
altogether without appeal; taking upon 
itself to pass judgment upon everything 
in which the government felt itself in- 
terested. It became, in truth, as much a 
court of state as a court of law, by punish- 
ing all obnoxious persons, who, though they 
had been guilty of no recognized breach of 
the law, had, nevertheless, offended the prince 
or his ministers. As the members of the 
tribunal were the confidential officers of the 
crown, there was no difficulty in those times 
of procuring a sentence against offenders of 
that description. The penalties inflicted 
latterly became so extravagantly severe, and 
the exercise of its judicature so repugnant 
to the spirit of a free constitution, that it 
was viewed with the greatest abhorrence by 
the subject. 
thirty or even forty, as also in the time of Elizabeth. — 
“ But now much lessened since the barons, not being privy 
councillors, have foreborne their attendance.” 

He also says that in these times the punishments were 
far less severe than they were afterwards, fines being then 
imposed with due regard to the “ salvo contenemento suo” 
of Magna Charter, and the “slavish punishment of whip- 
ping” not having been introduced “till a great man of 
the common law, and otherwise a worthy justice, forgot 


his place of session and thought” (it) “in this place too 
much in use.” 
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MUNICIPAL SCRAPS. 


By C. W. Ernst. 


T is a pleasing fiction to think that muni- | 1 Merewether & Stephens, Mun. Corp. 29. 


cipal corporations are the creature of 
the State, and that we have found the 
origin of our municipal institutions when we 
trace them to old England. To be sure, 


most of our municipal thinking has come | 
But munici- | 
Is it | 
an accident that most of our municipal | 


from England, and well it is. 
palities were not invented in England. 


terms are Latin or French, rather than 
English? Is it all an accident that Boston 
in Massachusetts was made a market town 
from the beginning (1 Mass. Rec. 112); 
that it chose clerks of the market in 1649- 
50; and that the laws of its Faneuil market 
have much in common with the earliest 
institutions of the city that arose in central 
Europe after the great migrations? The 
early state was not so strong that it could 
look after all matters now entrusted to it; 
it tried hard to hold things together against 
foreign and domestic foes, and to preserve 
the peace. It visited dire vengeance upon 
the peace breakers, when caught; but when 
were they caught? Letters and charity were 
left to the church, and every neighborhood 
established social order as well as might be. 
It was the city that first undertook to estab- 
lish a good police, and the crown was quick 
to perceive the great help to be expected 
from self-governing cities. The city wanted 
good order for trade and higher objects, and 
the crown consented. Hence the early char- 
ters; hence their vast privileges in matters 
of trade and local jurisdiction. Perhaps it 
was the market that occasioned our munici- 
pal corporations. 

Early in the tenth century Edward the 
Elder ordained that no man should buy with- 
out the town, and that every trade should 
be witnessed by the portreeve, which means 
the reeve of the town or the later mayor. 





The charter given to Freiburg i. B. begins: 
“Notum sit tam futuris quam presentibus, 
qualiter ego, Cunradus, in loco mei proprii 
juris s. Friburg forum constitui anno ab in- 
carnatione Domini MCXX”: Be it known 
to those present and to future generations, 
that I, Conrad, in the place of my own 
law, have constituted Freiburg a market 
town this year of our Lord 1120. A great 
many mayors were at first nothing but 
clerks of the market, and in England they 
so continued until the municipal reform 
of Lord John Russell, in 1835. Even the 
Common Council appears to have begun in 
market requirements. The town or its in- 
corporators were given power to regulate 
the market, to make by-laws for that purpose, 
to regulate weights and measures, and to 
hold market courts, pipoudre courts, for the 
summary settlement of petty causes. The 
market theory is not without some attrac- 
tions, and apparently supported by the early 
charters of cities. These early cities cer- 
tainly had the highest inducement to estab- 
lish a good police, and they certainly tried 
it, although the meaning of the term police 
officer, as now used, is entirely modern, and 
hardly a century old. Blackstone did not 
apparently know it. 

Like all his predecessors, Blackstone used 
the term police in the sense of administra- 
tion. Johnson’s dictionary defined police 
as the “government of a city or country,” 
and Webster retained this definition in his 
famous dictionary of 1828, adding that “ the 
word is applied also to the government of 
all towns in New England.” This sense 
survives in the term “ police powers” of the 
State, while the narrower term police officer 
isrecent. Boston did not receive permission 
to appoint police officers until 1838, and 
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Massachusetts towns not until 1851. 
powers exercised by police officers used to 
be in the hands of the constable, the tith- 
ingman, the warden, and the watchman. 
The London police force was not organized 
until 1829, its predecessors being parish 
officers, local constables, and miscellaneous 
indescribables. The Boston police force in 
the modern sense began in 1854, in the au- 
tocratic act of a Knownothing mayor. The 
great Mayor Quincy used the term police 
in the sense of sanitation, and made the city 


| 


The | 


and replaced the Saxon “ reeve” or “ port- 
reeve.” The term “ portreeve” has nothing 


| to do with harbor, but means town reeve as 
| distinct from the king’s reeve or sheriff. 
| The spelling of mayor is apparently Spanish, 
| but possibly due to the accident that the 


marshal superintendent of sewers, believing | 


that sewers and marshals were intended to 
promote the public health. The Boston 
charter of 1854 vested ‘‘the administration 
of police” in the mayor and aldermen. The 
usual interpretation of the phrase is ‘‘ man- 
agement of the police force”; but Chief 
Justice Shaw, who wrote the clause, meant 
the “administration of the government 
powers vested in the city.” Apparently 
the modern city was incorporated for rea- 
sons of police, and yet the term police of- 


| word éy being the same as 


| term “ inhabitant” is difficult. 


ficer was not evolved until about sixty or | 


fifty years ago. Bentham, who was good 
at coining terms, complained that there was 
not a good name for the force that had for 
its object the prevention of mischief and 
crime. 

If the term “police” came from the 
French, the term “ alderman” is purely Eng- 
lish and originated in England. It is very 
honest English, and corresponds to the 
Latin ‘‘senior” and the Greek ‘“ presbyter,” 
but was applied to secular officers only, 
dividing into the modern ‘earl” and the 
less noble “ alderman.” When gilds came 
up, their head was usually called “ alder- 
man,” and from England the term passed 
to the European continent. London had 
twenty-five aldermen as early as 1200, and 
the number has never been changed. They 
are still called the court of aldermen, and 
the early aldermen were very generally ex- 
ecutive as well as judicial officers. The 
term ‘‘mayor” came after the Conquest, 


early writers used a y where we use an Z. 
The term ‘‘ reeve,” which occurs in sheriff, 
hogreeve, and other forms, is more difficult. 
It is the Anglo-Saxon gerefa. The first 
meaning of this Anglo-Saxon term is com- 
panion or associate, and suggests the deri- 
vation of the obscure term from ravo, which 
meant roof. At any rate the Anglo-Saxon 
gerefa was borrowed, apparently from the 
Franks, and is yet to be fully traced (Grimm, 
Weist. 753). It has nothing to do with the 
German Graf, as Skeat is right in pointing 
out. But the term “ reeve” is not confined to 
England. 

By-law, of course, means town law, the 
in Whitby, 
Derby, Rugby and many others. But the 
The Massa- 
chusetts Constitution of 1780 undertook to 


| define the term, but did not remove the 


difficulty. It runs through the great 
treatise of Merewether & Stephens as no 
other term, and yet comes out wholly un- 
determined. In Boston the inhabitants are 
incorporated, but they are not defined. The 
Colony of Massachusetts incorporated “ the 
freemen of every town” (1 Mass. Rec. 172), 
and treated mere inhabitants as inferiors. 
Municipal suffrage is now associated with 
citizenship, but until 1811 an alien could 
vote at Boston town meetings, provided he 
had paid a tax and acquired inhabitancy. 
As cities depend on immigration from the 
country, the term “ inhabitant” becomes im- 
portant to every city, for only inhabitants 
are corporators, and persons not legal in- 
habitants are not entitled to poor-relief. 
The term “ inhabitants,” as a law term, ap- 
pears to have originated in Lombardy after 
the northern invasion. The invaders, after 
whom Lombardy is named, were aliens who 
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suddenly became the iegislators and ad- 
ministrators of a Latin-speaking country. 
The Lombard law appears to have called 
habitatores or inhabitantes all persons law- 
fully living in a city, while the voting 
citizens, who served in the army, assisted 
in the administration of justice, and helped 
in the government of cities, were called 
arimanni, exercitales or cives. The term 
occurs in the ninth century, and Hegel, the 
chief authority on early Italian cities, refutes 
the Savigny statements that have been 
rather generally accepted, even in Du 
Cange, Gloss. The term “ inhabitant” is a 
sore trial to every overseer of the poor, and 
one smiles in reading of like difficulties in 
conquered Lombardy. 

The term “‘ warden” presents no difficulty, 
but it is worth pointing out that in Massa- 
chusetts alone it means the chief election 
officer. This odd meaning was bestowed 
by Chief Justice Shaw, in 1821, and is now 
current throughout Massachusetts (St. 1893, 
ch. 417, sec. 106, 108). When Shaw 
drafted the Boston city charter, it was in- 
tended that elections should be held in ward 
meetings. Each ward had a clerk, but more 
was required to conduct elections properly. 
It was then that a jingle led the learned 
jurist to coin the new term, and to provide 
that “ it shall be the duty of such warden to 
preside at all meetings of the citizens of 
such ward, to preserve order therein” (St. 
1821, ch. 110, sec. 3). Gradually the term 
passed into the general laws of Massa- 
chusetts, and acquired much the same 
meaning as another Massachusetts term, 
‘‘ moderator,” both denoting the presiding 
officer at certain public meetings. From 
1761 to 1820 the Sunday police officers 
in Massachusetts were called wardens (4 
Prov. Laws, 417; general town act of 
March 23, 1786). 

The term “selectman” may be called an- 
other Massachusetts invention. Selectmen 


are the standing committee of the town, and | 


date back to the earliest period of the Col- 








ony. The Boston Town Records first used the 
term on Nov. 27, 1643; but Charlestown 
is supposed to have had it in 1635, and 
Dorchester, Mass., voted on Oct. 8, 1633, 
that ‘there shall be twelve men selected 
out of the company that may, or the great- 
est part of them, meet as aforesaid,” etc. 
Ward's “ Body of Liberties,” 74, called them 
“select persons,” in 1641, and a year later 
the General Court called them “ the selected 
townsmen.” The term was not wholly in- 
digenous. Queen Elizabeth vested the 
power of municipal corporations in few 
persons, because she thought it easier to 
control a few than a great many. The 
persons that wielded the municipal power 
were called ‘select bodies,” and the famous 
case of corporations, 4 Co. 77, uses the 
term “selected number” three times, mean- 
ing those that held the power of the muni- 
cipalities, as distinct from those not mem- 
bers of the close corporations Elizabeth and 
the justices meant to establish. The govern- 
ing bodies were popularly known as select 
bodies, and the term was familiar to the 
early settlers of Massachusetts. For obvious 
reasons the leaders avoided the phrase, 
which was not without a touch of reproach ; 
but the plain men used it indiscriminately 
and without reserve when they referred to 
their town officers, and in a few years the 
term ‘‘selectman” passed into the law of 
Massachusetts, where it has remained ever 
since. The precise powers of a selectman 
have never been defined. He has no powers 
except those committed to him by the 
General Court or the town meeting. And 
the town meeting has charge of the pruden- 
tials. 

This term is another Massachusetts — 
well, crotchet ? The Boston city govern- 
ment has charge of “all the fiscal, pruden- 
tial, and municipal concerns of said city.” 
In 1642 the General Court described select- 
men as “appointed for managing the pru- 
dential affairs” of towns, and the “ Body of 
Liberties,” 66, used the term, in 1641, as 
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opposed to criminal. Whitmore’s edition 
of the Massachusetts Colonial Laws of 1660 
(Boston, 1889, 12-14) gives further quota- 
tions of the odd term, which appears to be 
due to Nathaniel Ward, the ‘“cobler of 
Agawam,” and had reference to such town 
matters as did not come under the immedi- 
ate control of the General Court, which was 
the sovereign power in legislation, adminis- 
tration and the administration of law. Pru- 
dentials, then, were municipal affairs, as 
distinct from general Colony matters, and 
administrative as distinct from judicial mat- 
ters, the judiciary being vested in the Colony 
alone. Ward may have picked up his term 
prudential in his continental travels. There 
the term was very common. Municipal 
officers were usually addressed as “ pru- 
dentes viri ac honesti,” and the charter 
given to Vienna, the Austrian capital, in 








1221, says: ‘“‘Denique statuimus ut 24 
civium qui prudentiores in civitate inveniri 
poterunt, juramento confirment quod dis- 
ponant de mercatu et de universis que ad 
honorem et utilitatem civitatis pertinent, 
sicut melius sciverint”: It is ordained that 
twenty-four of the more prudent citizens to 
be found in the city shall act under oath 
and to the best of their discretion in what- 
ever they may decide as to trade or what- 
ever pertains to the honor and good govern- 
ment of the city. The Massachusetts pru- 


| dentials, then, have something in common 
| with the charter of Vienna; our selectmen 


with Queen Elizabeth’s method of securing 
a loyal House of Commons; and our term 
“inhabitants” manifestly arose in conquered 
Lombardy. The term “ mayor” is French; 
and Ireland, too, has given our municipal 
governments a name. 
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“THE 


MONG the many curious litigations to | 


which Spiritualism has given rise, the 
strange case of Lyon vs. Home occupies a 
place of undoubted pre-eminence. 

The plaintiff, Mrs. Jane Lyon, a childless 
widow of more than seventy years of age, 
and the natural daughter of a tradesman at 
Newcastle, was left at the death of her hus- 
band in 1859, absolutely entitled to a very 


considerable fortune, a great portion of which | 


had been transferred to her by him during 
his lifetime; she had also received a fortune 
of from £15,000 to £20,000 from her father, 
and her income at the date of the transac- 
tions in question was upwards of £5,000, 
while her modest expenditure did not exceed 
£600 a year. She had no relations of her 
own, and did not greatly covet the society 
of those of her husband, and lived in Lon- 


STRANGE CASE” OF MRS. LYON 





AND MR. HOME. 


don, lodging at a rent of about thirty shill- 
ings a week out of, and forty shillings a 
week during the season. She had no ser- 
vant, saw little company, and had no friends 
about her who were capable of giving her 
good advice. Mrs. Lyon was of a fanciful 
and visionary turn of mind; was very de- 
voted to her dead husband, and was under 
the impression, from something that he had 
said to her before his death, that she would 
not survive him for more than seven years. 
In July, 1866, she called upon a Mrs. Sims, 
a photographer in Westgrove, to get a 
photograph taken from a portrait of her 
husband, and mentioned to her in the course 
of conversation both what the deceased had 
said and her conviction that she would 
speedily join him beyond the grave. Mrs. 
Sims replied that it was not necessary for 
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her to die in order to meet her husband 
again, and that if she would only become 
a Spiritualist, the communion, which death 
had interrupted, might be at once renewed. 
Mrs. Lyon was attracted by this specious 
promise; and Mrs. Sims, pursuing her ad- 
vantage, lent the plaintiff some books upon 
the subject, spoke to her of ‘“‘The Head 
Spiritualist,” the defendant Home, who 
had recently opened an Atheneum at 22 
Sloane Street, and suggested that she should 
write to him for a prospectus and particulars. 
Mrs. Lyon accordingly made some inquiries 
in Sloane Street, but without success. On 
the 28th of September she wrote to a Mrs. 
Burns, a librarian at Camberwell, and a ven- 
dor of books upon Spiritualism, asking for 
Mr. Home’s address, and stating that she 
was a firm believer in everything contained 
in his book, ‘“‘ Incidents of My Life.” Hav- 
ing obtained Home’s address from Mrs. Burns, 
the plaintiff wrote to him, stating her wish 
to become a subscriber to the Spiritual 
Atheneum. As no answer came from the 
medium, Mrs. Lyon called at his lodgings 
in Sloane Street, and there met him for the 
first time. After a little preliminary conver- 
sation, Home undertook the task of recall- 
ing the departed Mr. Lyon. The modus 
operandi is thus described in the official re- 
port of the case: ‘‘ They sat down at the 
table in the sitting-room, and raps came al- 
most immediately. The defendant said: 
‘That is a call for the alphabet,’ and then 
repeated the letters of the alphabet, from 
time to time a rap being given as he arrived 
each time at the letter intended to be indi- 
cated, and so on until a complete word or 
sentence was spelled out.” In this way the 
supposed spirit was made to say: ‘“ Myown 
beloved Jane, I am Charles, your own be- 
loved husband; I live to bless you, my own 
precious darling; I am with you always; 
I love, love, love you as I always did.” 
Mrs. Lyon, being much gratified with the 
result of her first visit from the spiritual 
world, invited Home to call upon her at her 





lodgings, and promised a subscription of 
£10 to the Atheneum. On the following 
day the defendant duly appeared to secure 
the redemption of this promise. He had 
hardly entered the apartments of the plain- 
tiff when a chorus of raps were heard, indi- 
cating, as Home induced the plaintiff to 
believe, the presence and the pleasure of 
the dear departed. Mrs. Lyon at once 
tripled her proposed donation to the Athe- 
neum. Ofcourse Home called again, and 
on his second visit the late Mr. Lyon was 
even more demonstrative than before. The 
following message was spelt out: ‘‘ My own 
darling Jane, I love Daniel” (meaning the 
defendant); ‘‘he is to be our son; he is 
my son, therefore yours. Do you remem- 
ber before I passed, I said a change would 
take place in seven years? That change has 
taken place; I am happy, happy, happy!” 
The spirit also declared that he wished 
Daniel to be independent, but undertook to 
indicate the manner at another time. Mrs. 
Lyon at once wrote a cheque in Home’s 
favor for £50. At an interview on the fol- 
lowing day the spirit of the deceased directed 
the plaintiff to adopt the defendant, and to 
hand over stock worth £700 a year. Mrs. 
Lyon and Home accordingly drove in a cab 
from Bayswater to the city, constant sharp 
raps being heard in and about the cab all 
the way in testification of the spirit’s ap- 
proval, and on her arrival at the Bank of 
England she executed a transfer to the 
defendant of stock representing in value 
£24,000. On the same or the following 
day, Home left London for Brighton, and 
afterwards went to Malvern, being absent 
from town for a few weeks, during which 
the plaintiff sent him a cheque for £20, 
and was in constant correspondence with 
him, addressing him as ‘‘My dear Dan- 
iel,” ‘My dear son,” ‘“ My darling boy,” 
signing herself, ‘‘ Your affectionate mother.” 
In one letter she spoke of her late husband 
as ‘“‘the best of men, your spiritual father, 
Charles Lyon.” In his replies to these effu- 
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sions, ‘‘ Daniel” commenced, ‘“ My darling 
mother,” and ended, ‘“‘ Your loving son.” On 
1st November, 1866, Home returned to 
town; and the plaintiff stated to him that 
his “ spiritual father, Charles Lyon,” had di- 
rected her to make out a will in his favor. 
A solicitor named Wilkinson, an intimate 
friend of Home's, prepared the will, which 
was duly signed by the plaintiff and attested. 
On the 3d of December, 1866, the defend- 
ant executed a deed poll whereby he de- 
clared that he had taken the surname of 
Lyon in lieu of Home. Further transfers 
of stock, and assignments, all of which 
were in Home’s favor, followed ; and at last he 
was made “independent,” by having become 
the owner of practically the whole of the 
wealthy widow’s property. On the 26th of 
January, 1867, however, he left town for 
Hastings. On February 13 he returned, 
but on the 10th of March he went to Tor- 
quay, and afterwards to Plymouth. During 
these absences Mrs. Lyon’s love towards 
him underwent a sensible alteration; she 
still corresponded with him, but no longer 
signed herself, ‘your affectionate mother.” 
The explanation soon forthcoming.’ 
While Home away, Mrs. Lyon had 
met another medium, by whom “ Charles ’ 
was once more summoned back to earth. 
But, alas! the deceased was no longer 
‘happy, happy, happy!” He denounced 
Daniel as an impostor, and “in a mundane 
spirit unworthy of Paradise,” recommended 
immediate proceedings at law. Faithful as 
ever to her spiritual monitor, the widow 
placed herself in the hands of “the gentle- 
men of the robe,” and after a protracted suit 
her successive gifts to ‘‘Daniel” were set 
aside. In pronouncing judgment, Vice- 
Chancellor Gifford said: “I know nothing 
of what is called Spiritualism, otherwise 
than from the evidence before me, nor would 
it be right that I should advert to it except 
as portrayed by that evidence. Itis not for 
me to conjecture what may or may not be 
the effect of a peculiar nervous organization, 


was 
was 


’ 





or how far that effect may be communicated 
to others, or how far some things may ap- 
pear to some minds as supernatural realities 
which to ordinary minds and senses are not 
real. But as regards the manifestations and 
communications referred to in this cause, I 
have to observe in the first place, that they 
were brought about by some means or other 
after, and in consequence of, the defendant's 
presence; how, there is no proof to show; 
in the next, that they tended to give the de- 
fendant influence over the plaintiff, as well 
as pecuniary benefit; in the next, that the 
system, as presented by the evidence, is mis- 
chievous nonsense, well calculated on the 
one hand to delude the vain, the weak, 
the foolish, and the superstitious; and 
on the other, to assist the profits of the 
needy and of the adventurer; and lastly, that 
beyond all doubt there is plain law enough 
and plain sense enough to forbid and pre- 
vent the retention of acquisitions such as 
these by any medium, whether with or 
without a strange gift; and that this should 
be so is of public concern, and to use the 
words of Lord Hardwick, ‘of the highest 
public utility.’” 

“ This judgment,” says Mr. Hume Wil- 
liams in his essays on ‘“ Unsoundness of 
Mind ” (p.59), which well describes a trans- 
Atlantic reputation, proved social death to 
such exhibitions. They ceased to be fash- 
ionable, and were accordingly denounced. 
Home became the guest of foreign courts, 
where he continued to find favor in the eyes 
of many. This but one instance in 
which the veil of imposition was rent, and 
frauds of no mean character exposed; and 
yet ‘the great spiritualist had and con- 
tinued to have, numerous influential patrons 
and friends, who lent willing aid to that they 
wished to believe, accepting as truths the 
subtle outpourings of self-constituted spec- 
ulators in mysterious revelations for the 
better trading on the superstitious weakness 
of mankind and the deceiving of many.” 

LEX. 
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THE COURT OF APPEALS OF MARYLAND. 


I. 


By EuGene L. Dipier. 


O write the history of the Court of | 
Appeals of Maryland, we must go 
back one hundred and fifteen years —we 
must pass from this present nation of fifty 
states and territories, 
whose magnificent 
domain stretches 
across this vast con- 
tinent, from the At- 
lantic to the Pacific, 
—from the great 
lakes in the North 
to the Gulf of Mexico 
in the South — we 
must turn from this 
mighty republic of 
more than sixty-five 
millions of people to 
the darkest hour of 
the glorious struggle 
in which thirteen 
weak colonies, con- 
taining scarcely three 
millions of inhabit- 
ants, dared in free- 
dom’s cause the 
wager of battle with 
the most powerful 
nation on earth. 

The original Court of Appeals of Mary- 
land was created by an Act of the General 
Assembly passed in February, 1778, under 
which the court was to consist of a Chief 
Judge and four associate judges. The first 
appointees were made by the next General 
Assembly when it met in extra session in 
October of the same year. On the 22d of 
December, 1778, the newly appointed judges 
were commissioned by Thomas Johnson, Jr., 
the first governor of the State of Maryland, 





BENJAMIN MACKALL, 


| 
| 





who, when a member of the Continental 
Congress, had the distinguished honor of 
nominating George Washington to be the 
Commander-in-chief of the American Army. 

The first judges of 
the Court of Appeals 
were Benjamin Rum- 
sey, Chief Judge; 
Benjamin Mackall 
4th, Thomas Jones, 
Solomon Wright, and 
James Murray, asso- 
ciate judges. At 
the time of the crea- 
tion of this court, as 
already mentioned, 
the affairs of the 
American colonies 
were at their gloom- 
iest: Congress had 
been driven from 
Philadelphia, Wash- 
ington had retreated 
through New Jersey, 
and with his little 
band of patriots, who 
were half clad, half 
fed and wholly un- 
paid, had taken up 
his winter quarters at Valley Forge, where 
they were encamped ‘in cold, comfortless 
huts. Barefooted, they left their tracks 
in blood on the frozen ground. Few had 
blankets; straw could not be _ obtained, 
and they were compelled to sleep, half- 
clothed as they were, on the bare earth. 
The sick had no change of clothing, no suit- 
able food, and no medicines.” The French 
alliance, from which so much had been ex- 
pected, had resulted in nothing but disap- 
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pointment. The finances of the country | rangements for united action among the 


were in a deplorable state, and, altogether 
the winter of 1778 was the gloomiest since 
the first gun was fired at Lexington. 


BENJAMIN RUMSEY, the first Chief Judge 


| 
| 


of the Maryland Court of Appeals was, prior | 
to his appointment, a prominent and active | 
member of the body known as the ‘Council | 


of Safety,” which was composed of citizens 
of the colony who had organized in view of 
the approaching revolution, which every- 
body felt was in the air. It finally devolved 
on this committee to inform the British 
governor that “in the judgment of the Con- 
vention of the people of this colony,” the 
public quiet and safety required impera- 


tively that he should leave the province, and | 
that he was at liberty to depart at once with | 


all of his effects.” The future Judge bore a 
leading part in the execution of this some- 
what delicate mission. He was at a later 
period foremost in the councils of the Con- 
tinental Congress, and well represented the 
determination and zeal of his State in the 
cause of liberty. Judge Rumsey was es- 
pecially remarkable for his knowledge of 
the intricacies and complications of real- 
estate law, with which the early courts had 
to deal extensively. 


Judge SOLOMON WRIGHT was born on 
his father’s estate, ‘‘ Blakeford,” near Queens- 
town, Queen Anne County, Maryland, in 
1721, and lived to be about seventy years of 
age. In 1777 he was offered a position on 
the existing ‘‘ Court of Appeals,” but de- 
clined. 
commission on the bench of the reorganized 
court which he filled till the time of his death 
in 1791. He received his academic educa- 


tion at what is now called Washington College 
and studied law under the famous Luther 
Martin. He was a member of the Legislature 
for several terms during the colonial days, 
and also of the ‘‘ Committee of Correspon- 
dence” for Maryland, which made the ar- 


In 1778, however, he accepted a | 


colonies in the exciting times at the begin- 
ning of the American Revolution. His name 
is to be found among the signers of the 
‘Maryland Declaration of Independence.” 
He was the real originator of the ‘‘ Eastern 
Shore senator idea,” which is perpetuated to 
this day in the law requiring one of the United 
States senators to come from that portion of 
tha,State — a fact, by the way, alluded to by 
Mr. Bryce, in his late work ‘“‘ The American 
Commonwealth,” as a remarkable instance 
of the American devotion to the theory of 
“local self-government.” This Judge was 
the fifth of a direct line of eight generations 
of his family to occupy a seat on the bench. 

Judge Wright married Miss Mary Emory, 
whose mother had been Miss Mary Tid- 
marsh, prior to her marriage to Solomon 
Wright, Sr., who was himself a member of 
the Colonial Legislature for a number of 
terms. The subject of this paragraph left 
four sons and one daughter. His son 
Robert Wright was a member of the House 
of Delegates and State senator. 
with Captain Kent’s company in the expe- 
dition against Lord Dunmore. Subsequently 
he commanded a company in the Continen- 
tal army, and the “ Maryland Line” was 
under his orders at the battles of Paoli and 
Brandywine. His Gustavus W. T. 
Wright, married Eliza Clayland, and among 
their children was the father of Hon. Daniel 
Giraud Wright, one of the justices, at the 
present time, of the Supreme Bench of Bal- 


He served 


son, 


timore city. 


One of the most honored judges of the 


| Maryland Appellate Bench was BENJAMIN 


MACKALL, whose portrait by Peale is repro- 
duced here. He was commissioned judge 
in December, 1778, and sat for more than a 
quarter of a century. He also bore a prom- 
inent part in the proceedings by which the 
colony became practically an independent 
state without waiting for the National 


‘‘ Declaration” to pass. 
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Although the Court of Appeals was duly 
organized on the 22d of December, 1778, 
with a full bench of judges, the Maryland 
reports do not show any cases of record 
until the May term of 1782. During those 
eventful years, the people of Maryland were 
fighting the battles of freedom. The Mary- 
land men were winning glory on the fields 
of Cowpens, Guildford Court House, Hob- 
kirk’s Hill, Eutaw, 
and, at the finale of 
the glorious struggle, 
Yorktown. While the 
fighting 
bravely, the women 
of Maryland 
making clothes for 
their gallant fathers, 
brothers, husbands, 
sons, and neither men 
nor women had time, 
inclination, or money 
for the expensive 
luxury of litigation. 

When the Maryland 
Court of Appeals was 
established, Luther 
Martin was the ‘At- 
torney General of 
Maryland. Asketch 
of this celebrated law- 
yer was published in 
the GREEN BAG, 
April, 1891. His 
brilliant genius and extraordinary legal learn- 
ing were frequently displayed in the Court 
of Appeals. He was not only the head of 
that Bar, but was the recognized head of the 
American Bar, at a time when there were 
legal ‘“ giants in the land.” For more than 
a century, the Bar of the Court of Appeals 
has been distinguished by an_ unrivalled 
galaxy of legal stars. It is necessary to 
mention only such names as Daniel Dulany, 
Charles Carroll, Benjamin Tasker, Luther 
Martin, William Pinkney, Samuel Chase, 
John Beale Bordley, Reverdy Johnson, 


men were 


were 


} 
| 








JEREMIAH T. CHASE, 





William Winder, Robert Goodloe Harper, 
William Wirt, John Nelson, Francis Scott 
Key, John V. L. McMahon, William Schley, 
S. Teackle Wallis, etc. Annapolis was a 
polished capital, and famous for its charm- 
ing society, while Baltimore was as yet a 
mere village. This brilliant and cultured 
society was composed chiefly of lawyers 
and their families. The members of the 
Maryland Bar in 
those early days were 
men of pleasure as 
well as men learned 
in the law. They 
fought, drank, gam- 
bled, patronized the 
theatre, the cock-pit 
and the race-course. 

One of the most 
famous of the early 
Maryland lawyers 
was Daniel Dulany, 
the younger, of whom 
the accomplished 
William Pinkney, 
who saw him only in 
his declining years, 
said: ‘ Even among 
such menas Pitt, Fox, 
Sheridan, he did not 
find his superior.” 
Another of those 
eminent lawyers was 
Samuel Chase, one of 
Maryland’s signers of the Declaration of In- 
dependence, afterwards one of the associate 
justices of the Supreme Court of the United 
States. Other distinguished Maryland law- 
yers of this early period have been men- 
tioned in ‘‘ The Golden Days of the Mary- 
land Bar,” an article which was published 
in the GREEN BAG in July, 1891. Those 
famous old lawyers threw so brilliant a 
lustre over the Bar of Maryland that its 
reflected glory is still visible even towards 
the sunset of the century in which they 
flourished. 
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There were very few changes, either by 
death or resignation, during the first twenty- 
five years which followed the organization of 
the Court of Appeals. Solomon Wright 
and James Murray retired from the court 
in 1791 and 1786 respectively, and Richard 
Potts and Littleton Dennis were appointed 
to the Supreme Bench of the State. In 1805, 
the General Assembly of Maryland re- 
organized the Court of Appeals, and the 
appointment of the judges was placed in 
the hands of the governor of the State. 
Under this law, Gov. Robert Wright made 
the following appointments of judges: 
Jeremiah Townley Chase, Chief Judge, 
Gabriel Duvall, Robert Smith, James Tilgh- 
man, John Thomson Mason and William 
Bullock. 


JEREMIAH TOWNLEY CHASE was one of 
the most distinguished men of Maryland 
for fifty years from 1775. Born in Balti- 
more in 1748, when it was a village of two 
hundred inhabitants, he lived to see his 
native place become the metropolis of the 
South, with a population of seventy-five 
thousand. His father, Richard Chase, emi- 
grated from England between 1732 and 
1740, and settled in what was the then 
village of Baltimore, in the Province of 
Maryland. He was a lawyer, and practiced 
his profession in Calvert, Anne Arundel, 
Frederick and Baltimore Counties. On the 
24th of February, 1742, he married Cather- 
ine Strudwick of Calvert County. They had 
two children, a daughter and a son. The 
latter, the subject of this sketch, was a 
member of the Baltimore Bar until 1779, 
when he removed to Annapolis, Md. In 
1774 he was one of the “ Committee” for 
Baltimore town and County, and a member 
of the Maryland Convention which met at 
Annapolis on the 22d of June the same 
year. This body, which was composed of 
the most distinguished men of Maryland, 
was animated by the most determined op- 
position to the obnoxious measures of the 





British government. They proposed the 
cessation of all intercourse with the mother 
country; directed subscriptions to be raised 
for the relief of the Bostonians and, having 
elected delegates to the Continental Con- 
gress, declared that the Province of Mary- 
land would break off all trade, commerce, 
intercourse or dealing of every kind with 
any colony, province or town that refused 
to join the common league. 

On the 18th of July, 1781, Jeremiah 
Townley Chase was one of the committee 
of citizens of Annapolis, of which city he 
was, in 1783, elected Mayor; the same 
year he was one of the Maryland representa- 
tives in Congress. In 1789, he was ap- 
pointed one of the judges of the General 
Court of the State, and, on the 8th of 
February, 1799, became Chief Judge of 
that court. When the Court of Appeals 
was reorganized in 1805, as already men- 
tioned, Judge Chase was appointed its 
Chief Judge, which office he held until his 
resignation in 1824. He continued to live 
in Annapolis until his death on May 11, 
1828. 


JOHN JOHNSON, father of Reverdy John- 
son, the senator, and John Johnson, the 
last Chancellor of Maryland, was born in 
Annapolis, September 12, 1770, and died 
suddenly in Hancock, Maryland, July 30, 
1824. He was then engaged in adjusting 
the boundary between Maryland and Vir- 
ginia. At the time of his death he was 
Chancellor of Maryland, having been ap- 
pointed on October 15, 1821. Prior there- 
to he was Chief Judge of the county court 
for the first judicial district, embracing 
St. Mary’s, Charles and St. George’s Coun- 
ties, and member of the Court of Appeals, 
to which office he was appointed March 
15, 1811. From 1806 to .1811 he was 
Attorney-General. His father was Robert 
Johnson, who by tradition is said to have 
been a Revolutionary officer. His mother 
was Anna Whitcroft, a widow at the time 
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of her marriage to Robert. John Johnson 
married Deborah Ghiselin, daughter of 
Reverdy and Mary Ghiselin, January 9, 
1794. Their son Reverdy, afterwards At- 
torney-General of the United States and 
senator from Maryland, was born May 21, 
1796. The second son John, afterward 
Chancellor of Maryland, was born August 
5, 1798. 

A grandson of the 
latter is a very prom- 
ising member of the 
Baltimore Bar, and 
at present represents 
Baltimore City in the 
State Legislature, 
having been elected 
as a Reform Demo- 
crat on what was 
known as the com- 
promise ticket from 
the third district. 


One of the most 
prominent of the 
early judges of the 
Court of Appeals of 
Maryland was_ the 
Honorable LITTLE- 
TON DENNIS, who 
was born on July 21, 
1765, and died Au- 
gust 16, 1833. He 
married Miss Eliza- 
beth Upshur, the daughter of Colonel John 
Upshur of *‘ Upshur’s Neck” in Northamp- 
ton County, Virginia. 
Judge was Littleton Dennis, the fourth gen- 


eration of descent in this country, and Su- | 


sanna Upshur, daughter of Abel Upshur 
and Rachel Revel of Northampton County, 
Virginia, was his mother. 
sided and is buried at ‘“‘ Essex” in Somerset 
County, Maryland; ‘“ Beverly,” the main 
family seat, being at that time owned by 
his brother John. Judge Dennis was a 
lawyer, as well as a judge, of distinction, 


The Judge re- | 





JOHN BUCHANAN. 


and was an able and eloquent speaker. 
Tales of his oratory and of its effect on | 
juries and political gatherings are still plen- 
tiful on the “ Eastern Shore.” The vener- 
able John M. Crisfield declares that the 
most powerful political speech he ever heard 
was one which Judge Dennis delivered on 
the hustings. The Judge was an ardent 
and uncompromising Whig in politics and 
was very popular with 
his party. In those 
days Maryland chose 
her Presidential elec- 
tors by popular vote 
and Congressional 
districts, and Judge 
Dennis was honored 
by the suffrages of 
his party in 1801, 
1813, 1817, 1823 and 
1829, in each case 
winning his success 
after a very hard and 
hot fight. He was 
never defeated before 
the people. He was 
a Federalist elector 
when the election 
was thrown into the 
House of Represent- 
atives in the year 
1801, and the “ dead- 
lock” ensued between 
Jefferson and Burr. 


| His brother, John Dennis, was a member of 
| the House at that time, and was one of the 


The father of the | 


five Federalists who, by refusing to vote, 


| enabled the ‘‘ dead-lock” to be broken, and 


| 


| 


| 
| 
| 


| 


made the election of Jefferson possible. 
Judge Dennis took his seat on the bench of 
the Court of Appeals in the year 1801, and 
was for a number of years one of its most 
distinguished and honored members. 


Upon the retirement of Chief Judge 
Chase in 1824, Judge JOHN BUCHANAN, 
who had been one of the associate judges of 
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the Court since 1806, was appointed to the 
first place on the Bench. John Buchanan 
was born in Prince George’s County, Md., 
in 1772. Hewas the second son of Thomas 
and Ann Buchanan. His father was an 
Englishman, a younger brother of Sir Fran- 
cis James Buchanan, a colonel of his Maj- 
esty’s Royal Artillery; his mother was the 
beautiful Miss Cook, sister of the affianced 
wife of Charles Carroll of Carrollton. Both 
of John Buchanan’s parents died when he 
was quite young, and he was sent to Char- 
lotte Hall Academy in Charles County, Md. 
After receiving the rudiments of his educa- 
tion at this school, he was while still a youth 
placed in the law office of Judge White at 
Winchester, Va. From Winchester, he was 
soon transferred to Washington County, Md., 
where he continued his legal studies under 
the care of John Thomson Mason, a famous 
Maryland lawyer of that time. After pass- 





ing the Bar, he entered at once upon a suc- | 


cessful practice. He married Sophia Wil- 
liams, daughter of Col. Elie Williams and 
niece of Gen. Otho Williams, one of the 
Maryland heroes of the Revolution. They 


financiers, ample funds were obtained, and 
the completion of Maryland’s splendid work 
of internal improvement secured. During 
this visit, Judge Buchanan was warmly en- 
tertained by the celebrated ‘ American 
Graces,” the Misses Caton, the three grand- 
daughters of Charles Carroll of Carrollton, 
who were known in the British peerage as 
the Duchess of Leeds, the Marchioness of 
Wellesley, and the Baroness Stafford. By 
these ladies, Judge Buchanan was introduced 
into the highest circles of English society, 
including the Duke of Wellington, Sir Rob- 
ert Peel, Lord Palmerston, Lord Melbourne, 
Lady Byron, Lord Lansdowne, Lord Aber- 
deen, and the brilliant coterie of Holland 
House. One evening, an amusing incident 
occurred during an entertainment at the 
Marquess of Hertford’s. It was a grand 
musicale at which some of the musical celeb- 
rities of the day were present, including 
Rubini, La Bache, Jamburini, and others. 


| Among the guests was the Duke of Welling- 


ton. Ata late hour, when the feast was at 
its height, Judge Buchanan — surrounded 


were married at Springfield, Washington Co., | 


on the 4th of October, 1808. Their resi- 
dence was Oakland, eight miles from Hagers- 
town, in the same county. 

Judge Buchanan sat on the bench of the 
Court of Appeals for thirty-eight years, 
during twenty of which he was its Chief 
Judge. His legal learning, his high charac- 
ter, his profound reading as well as his 
singularly attractive manners and elegant 
accomplishments, won the admiration and 
respect of such eminent men as William 
Pinkney, Luther Martin, Roger B. Taney, 
Reverdy Johnson, William Wirt, and others 
who were his contemporaries, and knew him 
both in his professional and private life. 

In 1837, Judge Buchanan was appointed 
a commissioner on the part of Maryland, to 


negotiate a loan in London for the building | 


of the Chesapeake and Ohio Canal. 
by George Peabody, and other prominent 


Aided | 
| with the Duke of Sussex, brother to the 


by admiring friends, all “ feasting and mak- 
ing merry,” — was suddenly startled by hear- 
ing a familiar voice bawling out: — 

“Lord Chief Justice Buchanan’s carriage 
stops the way!” There was silence — but 
only for a moment —when, with his charac- 
teristic grace and urbanity, he offered an 
explanation, and withdrew. This contre- 
temps was caused by Judge Buchanan’s 
valet, who admired his master excessively. 
Upon being reprimanded for this offense, 
he replied: ‘“ Sir, I was proud to announce 
you as such — your position is as high as 





any of theirs.’ 

During this visit to England, Judge 
Buchanan was entertained at Holkholm, the 
seat of the Earl of Leicester; also, by the 
then reigning prince of the ancient house of 
Este. From a letter written by Judge Bu- 
chanan, during his residence, in England, I 
quote the following: “I dined yesterday 
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late King William IV., where I met a party 
of twelve or fifteen people of the first rank, 
and passed a very pleasant evening, break- 
ing up at twelve o'clock. The Duke is a 
very intelligent, agreeable man. He asked 
me when coming away to come and see him 
whenever I should find it convenient; and 
offered me any letters I might wish to use 
either in England or on the Continent. I 
had before been at 
the prorogation of 
Parliament by Queen 
Victoria, his niece, 
in person, and was, 
afterwards, presented 
to her at St. James 
Palace at her first 
levee. In reply to 
some questions she 
asked me, I had ven- 
tured to offer her a 
little compliment, 
which appeared to 
be well received, and 
was responded to ina 
very modest manner, 
and in a somewhat 
lower tone of voice 
than she had before 
spoken in, accompan- 
ied by a smile and 7 ee 
bow. Her manner a an 
was such that I was 
disposed to say more, 
but was restrained by the occasion, and 
the many handsome eyes that I perceived 
to be upon me; for the apartment was 
filled with all the high officers of court, 
and foreign ambassadors waiting to be pre- 
sented, to few, if any, of whom did she say 
a word. Immediately after leaving the 
Queen, the Duke of Sussex called out: ‘Mr. 
Buchanan, you must shake hands with me’ 
(at the same time holding out his hand), 
and when he had mine said: ‘When all 
this bustle is over, in which I take an inter- 
est, for this young Queen is my niece, you 
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must come and see me; I want to have a 
long and close talk with you.’” When pre- 
sented to the Queen at the time of her coro- 
nation, Judge Buchanan ventured to say: 
‘‘Madam, may your reign be as happy as 
its beginning is auspicious!” The Queen 
received the remark most graciously, smiling 
instead of frowning, which he had almost a 
right to expect, as it is agaim$t court eti- 
quette to address a 
> remark to royalty, 
unless spoken to first. 
After a delightful 
and interesting visit 
of nine months to 
England, Judge 
Buchanan _ returned 
home, and resumed 
his place as Chief 
Judge of the Court 
of Appeals of Mary- 
land. At that time 
the constitutional 
limitation of seventy 
years was not in ex- 
istence in Maryland, 
and Judge Buchanan 
continued to fill the 
office for seven years 
longer, with honor to 
himself, and to the 
entire satisfaction of 
the Bar and people 
of Maryland. His 
death took place at his home in Washington 
County, Maryland, in 1845. 


EZEKIEL F. CHAMBERS, one of the most 
distinguished associate justices of the Mary- 
land Court of Appeals, was born in Kent 
County, Md., on the 28th of February, 1788. 
After passing the Bar, he entered at once 
into a large practice, which in the course of 
a few years extended over the whole of 
the Eastern Shore of Maryland. For fifty 
years from 1817, he was one of the leading 
lawyers of the State. In 1826 he was elected 
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to the United States Senate, and served in 
that body until 1834, when he was elected 
to the Court of Appeals. For seventeen 
years, Judge Chambers was one of the 
most prominent members of Maryland’s 
highest court. He retired in 1851, upon 
the adoption of the new constitution, under 
which the entire judiciary system of the 
State was reorganized. He again returned 
to the practice of the law, which he con- 
tinued until the Civil War. Judge Chambers 
was an able speaker as well as a learned 
jurist. One of his most remarkable speeches 
was on the Judiciary Tenure, which was 
delivered in the Maryland Convention, in 
April, 1851. He said the necessary ele- 
ments in the character of a judge were first, 
a consciousness of perfect independence; 
a freedom from all motive to do wrong; 
an exemption from all fear to do right. 
These principles guided his own career on 
the bench. 


Honorable STEVENSON ARCHER, who 
succeeded Judge Buchanan as Chief Judge 
of the Court of Appeals, was born in Harford 
County, October 11, 1788. After a pre- 
liminary course of education at a private 
academy in Baltimore, he entered Princeton 
College and graduated in 1805. After 
leaving college, he commenced the study 
of the law, first in Bel Air, Md., and after- 
wards, at Annapolis, under the Hon. John 
Johnson, Chancellor of Maryland. In 1809, 
soon after passing the Bar, he was elected 
to the State Legislature as an independent 
candidate, and was re-elected the following 
year as a Democrat. In 1811 he was 
elected to Congress when only twenty-five 
years old, being one of the youngest men 
that ever sat in the House of Representa- 
tives. He was re-elected in 1813, and in 
1815. He served in Congress during the 
eventful period of the War of 1812, and 
was a staunch supporter of all the war 
measures of the Government. At the ex- 
piration of his third term in the House, he 





declined a renomination, and was appointed 
by President Madison judge of the Missis- 
sippi Territory, which included what are 
now the states of Alabama and Mississippi. 
He made an arduous journey through the 
wilderness to the scene of his new duties, 
which were both gubernatorial and judicial. 
After holding this dual position for a year, 
he resigned and returned to Maryland. In 
1819 he was elected to Congress for the 
fourth time. In 1824 he was appointed 
one of the associate judges of the Court of 
Appeals, and in 1845, as already mentioned, 
he was elevated to the Chief Judgeship, 
upon the death of Judge Buchanan. Judge 
Archer presided over the court for only 
three years, having died on the 26th of 
June, 1848. Stevenson Archer was one of 
the most distinguished Marylanders of the 
first half of this century. He won honor 
both as an associate and Chief Judge of the 
highest judicial tribunal of his State. 


THOMAS B. DORSEY, who had been ap- 
pointed an associate judge of the Court of 
Appeals, in 1824, to supply the vacancy 
caused by the resignation of Jeremiah Town- 
ley Chase, was commissioned Chief Judge 
July 3, 1848, upon the death of the honor- 
able Stevenson Archer. Judge Dorsey 
served only three years, and gave place to 
one of the most remarkable men that ever 
sat upon the bench of the Maryland Court 
of Appeals. 


JOHN CARROLL LE GRAND was born in 
Baltimore, in 1814. He was educated in 
private schools. His first intention was to 
be a merchant, and he entered a counting- 
room, but a short experience in business 
caused him to change his mind, and he 
commenced the study of the law. As Rev- 
erdy Johnson said, “he prepared himself 
for the profession, which he was destined 


| so soon and so signally to honor, under 


difficulties that would have proved insur- 
mountable to most young men; with laud- 
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able ambition and mental energy, and that 
almost intuitive confidence that nature would 
seem ever to impart to her favorite intel- 
lectual sons, he persevered until — though 
even without much practical experience at 
the Bar, and at an early comparative age, 
he became, in the judgment of the pro- 
fession and of his judicial associates, an 
accomplished and able judge.” He studied 
law under the direc- 

tion of the late Hon. 

James M. Buchanan, 

minister at the Court 

of Denmark under 

the administration of 

President Buchanan. 

He entered upon his 

legal studies with en- 

thusiasm, and _ his 

bright mind and 

quick _ intelligence 

soon enabled him to 

pass the Bar. Ina 

year or two, he was 

elected a member of 

the State Legislature 

from Baltimore. 

His rise was rapid 
and brilliant. Al- 
though one of the 
youngest members of 
the House of Dele- 
gates, he was im- 
mediately elected 
Speaker of that body. 


JOHN C. 


In this position, he 
displayed a wisdom, a prudence and ad- 


ministrative ability far beyond his years. 
His remarkable talents for public affairs 
attracted the attention of the Governor of 
Maryland, Francis Thomas, who, at the 
expiration of his term in the Legislature, 
offered him the position of Secretary of 
State.. He accepted the place, and for two 
years performed its duties with zeal, energy 
and intelligence. His leisure hours were 
devoted to the study of the law and the 
cultivation of letters. He accumulated a 


| vast store of legal and general learning during 

those studious years, and when he was ap- 
| pointed associate judge of what was then 
| known as the Baltimore County Court, he 
| was well fitted for the position, although 
| only twenty-seven years old. He displayed 
| such learning, such talents, such genius in 
| this new field, that the highest expectations 

of his friends were more than realized, and, as 
was said by Reverdy 
Johnson, in_ pro- 
nouncing his eulogy : 
“During the whole 
period of his service, 
his eminent fitness for 
the Bench was more 
and more displayed, 
and won for him, not 
only the confidence, 
but the admiration of 
the Bar.” 

In 1851 a new 
constitution went into 
effect in Maryland, 
under which a new 
bench of judges for 
the Court of Appeals 
was elected in No- 
vember of that year. 
John Carroll Le 
Grand was one of the 
judges elected to the 
Court of Appeals. 
The Governor of 
Maryland appointed him Chief Judge of 
the court. He held this exalted position 
for ten years, during which his shining 
talents and profound learning shed a new 
lustre upon the Court, the Bar and the 
State of Maryland. The Maryland Reports 
are enriched with his luminous opinions in 
cases of vast importance, and to them the 
student turns for guidance and the judge for 
precedent. 

Chief Justice Le Grand died in his native 
city of Baltimore on the 28th of December, 
1861, within a few weeks after his retirement 


LE GRAND. 
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from the Court of Appeals. His death was 
announced in all the courts in Baltimore, and 
a meeting of the Bar was held in the Superior 
Court room, including leading members of 
the profession. A committee of seven was 
appointed to prepare resolutions, who re- 
ported the following: - 

“ Resolved, That we mourn the loss of John 
Carroll Le Grand, late Chief Justice of Maryland, 
as the departure of one whose mind and culture 
have ennobled his name in the judicial ministry 
of his native State. 

“ Resolved, That lost though as he now is to our 
cordial converse, and to the light of jurisprudence, 
there is consolation in offering to his memory the 
expression of our admiration for his commanding 
and philosophic intellect, his ample and well di- 
gested learning, and for his judicial independence, 
impartiality and efficiency, which ever had truth 
and justice for their end, and that have secured 
for him the fame that shall brightly live in the re- 
cords of our highest judicature. 

“ Resolved, That not less for his intellectual 
and official honors is he in remembrance endeared 
to us for his soul of kindness and his unpretend- 
ing manner, and for the impulses of a good and 
tender heart, always and practically swayed by 
the claims of right and of suffering.” 


Then followed expressions of sympathy 
for his family, and the resolution to attend 
his funeral in a body, and to wear the usual 
badge of mourning for thirty days. 

In presenting the resolutions, Charles F. 
Mayer, Esq. said: ‘The death-roll in our 
forum has again been called, and the 
shrouded ‘Who next?’ has been answered. 
John Carroll Le Grand has been summoned 
from our fellowship — from the toils and the 
honors of life’s little, fretted hour—to the 
home of the soul—into the vast awe of 
eternity. As closed his official day, so in the 
same horizon was the sunset of his life. 
Thus in his last vision of earth has he made 
up his memorial of public service, and: in- 
scribed himself upon the record of our civil 
history. 


ing to deck it with undeserved eulogy which 
mocks the dignity of the tomb and profanes 


Let us read that tablet, not seek- | 





the sincere solemnity of death; but let us 
rehearse the imprint of his career as merit 
alone there traces truth, and gives light that 
should live above his grave. Let us con- 
template our departed brother as he was in 
his mind, his culture, and his heart —in the 
service of his public functions, and in the 
kindness of his nature.”” Mr. Mayer went on 
to give an elaborate sketch of Judge Le 
Grand’s career as a lawyer and as judge, 
dwelling specially upon the analytical cast of 
his mind, and of his independence as a 
thinker. 

John P. Poe, at that time a most promis- 
ing member of the Baltimore Bar, now the 
Attorney-General of Maryland, paid a very 
feeling tribute to the deceased Chief Justice. 
He said: “ His career was, in many respects, 
a remarkable one. Called at an early age 
to a seat on the Bench, he soon exhibited 
that clearness and force, that quickness of 
comprehension and that power of analysis 
which were the leading characteristics of his 
mind. The Governor of the State, recogniz- 
ing his peculiar fitness, gave him the position 
of Chief Justice, and it is to his decisions, 
while holding that high office, that his friends 
take pleasure in referring as the best eulogium 
upon his character. There will be found the 
existence of those qualities of mind and heart 
which are claimed for him. There will be 
seen the operations of a comprehensive mind, 
eliminating from long records the vital 
questions involved, and clothing in vigor- 
ous, clear and precise language the result of 
his reflection and study. There will be seen 
the principles of the law, aided, though not 
encumbered by its authorities, invoked in the 
settlement of protracted suits upon the firm 
foundations of justice. In them may easily 
be traced broad generalization, searching 
analysis, lucid arrangement, and vigorous 
argument. 

“Judge Le Grand was not more distin- 
guished for quickness of apprehension than 
for uprightness and impartiality. He never 
suffered his feelings for the parties or the 
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counsel engaged to interfere with his judg- 
ment; and his decisions show that they were 
always given upon the merits of the case as 
his own mind understood them, without re- 
ference to his favorable or unfavorable 
estimate of those by whom they were pre- 
sented. 

“In private life he was amiable and affec- 
tionate, kind and courteous. Those who 
knew him well, will 
ever hold in cherished 
recollection his hon- 
esty of purpose, his 
directness of mind, 
and his contempt 
for all that was not 
straightforward, and 
manly and true. He 
has been taken from 
us in the full glory of 
his manhood, and in 
the maturity of his 
intellect. He has 
died almost in har- 
ness, and the public, 
whom he has so long 
and faithfully serve d 
will remember his 
services and his vir- 
tues. ‘Of his frail- 
ties, —in the lan- 
guage of that most 
graceful member of 
our Bar (S. Teackle 
Wallis), the accomplished scholar, the elo- 
quent orator, the learned lawyer and pure 
patriot, now (1862) languishing in a distant 
fortress — ‘of his frailties which of us shall 
speak? If he had survived us, he would 
have been the last to have mentioned ours.’” 

On the oth of January, 1862, Reverdy 
Johnson, at that time the head of the Bar of 
Maryland, and one of the most distinguished 
American lawyers, announced to the Court 
of Appeals the death of the late Chief Justice 
Le Grand in an eloquent speech. At asubse- 
quent meeting of the Bench and Bar of the 





JOHN B. ECCLESTON. 


| Court of Appeals a committee of five was 
appointed to draft and report appropriate 
| resolutions, and the following were adopted : 


“ Resolved, That the Bench and Bar of the 
Court of Appeals have heard with deep emotion 
of the death of the late Chief Justice of Maryland, 
the Hon. John Carroll Le Grand ; and they cherish 
with tender regard the memory of. his shining 
qualities, his valuable learning, his spirit of justice, 
and his able, impartial 
and dignified deport- 
ment, as presiding offi- 
cer of this Court. 

“ Resolved, That in 
the death of Judge Le 
Grand many losses are 
united: the State of 
Maryland has lost one 
of her most accom- 
plished and public-spir- 
ited citizens—the pro- 
fession of the law one 
of its most brilliant 
ornaments — literature 
one of its most valu- 
able contributors—the 
galaxy of friendship, 
one of its brightest stars 
—and the poor and dis- 
tressed a cordial sympa- 
thizer and friend.” 





These resolutions 
were presented by 
the Hon..John Thom- 
son Mason, who de- 
livered a most eloquent eulogy upon the 
deceased. 


Hon. JOHN BOWERS ECCLESTON was born 
in 1794 in Kent County, Maryland. He 
received his principal education at Washing- 
ton College, near Chestertown, and studied 
law with Mr. Reddingfield Hand, of that 
place. Soon after his admission to the Bar, 
he was elected, in 1819, to the Legislature. 
Subsequently, however, he retired, practi- 
cally, from public life, and devoted himself 





to the practice of his profession. Like all 
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of his family, he displayed, from his earliest 
life, a great interest in religious affairs, and 
was always remarkable for his generous, 
charitable and kindly disposition. It was 
said of him more than once, among his 
associates, that he was indeed “an Israelite, 
in whom was no guile.” On April 23, 
1821, he was chosen one of the vestrymen 
of “‘Chester Parish,” and on February 9, 
1824, he was made one of the “ Visitors and 
Governors” of Washington College. He 
was appointed, on February 8, 1832, one of 
the associate judges of the second judicial 
district of Maryland, consisting of Cecil, 
Kent, Queen Anne, and Talbot Counties, 
and when the judiciary af the State was 
reorganized, in 1851, he was elevated to 
the Bench of the Court of Appeals, which 
position he filled until his death. Judge 
Eccleston was the son of Samuel Eccleston, 
who married Miss Ann Bowers, daughter 
of Thomas Bowers, and had by that wife 
three children — John Bowers Eccleston, 
the subject of this sketch; Ann Elizabeth 
Eccleston, who married, in 1815, John 
Ringgold Wilmer, son of Simon and Ann 
(Ringgold) Wilmer; and Mary Louise 
Eccleston, who married, in 1819, Elias March. 
Samuel Eccleston married a second time, 
his wife then being Martha Hybson, and 
had by her a fourth child, the Most Rev- 
erend Samuel Eccleston, D.D., of the Roman 
Catholic Church, who was consecrated, on 
September 14, 1834, the fifth Archbishop 
of Baltimore, and died in 1851. The vener- 
able Archbishop is remarkable for having 
been not only mainly instrumental in the 
establishment of Catholic educational in- 
stitutions within his province, but also for 
having been the only Catholic prelate who 
ever extended to the Pope a formal invita- 
tion to make the United States his place of 
refuge — the occasion being the exile of the 
Holy Father from his traditional domain by 
the fury of Italian persecution. 
Judge Eccleston married twice 


” 





first, on 


July 26, 1827, Miss Ann Maria Peterson 





Clarkson, of Chestertown, and had by this 
marriage one son, Rev. John Clarkson 
Eccleston, D.D., who is at present an Epis- 
copal clergyman, stationed on Staten Island, 
New York. 

The Judge’s second wife was Miss Augusta 
Chambers Houston, daughter of Judge James 
Houston, whose wife was Miss Augustine 
Chambers. By this marriage, the Judge 
had the following children: — 

Rev. James Houston Eccleston, Rector 
of Emmanuel Protestant Episcopal Church, 
in Baltimore City. 

Augusta Chambers, who married, Dec. 
23, 1853, Samuel Shoemaker, a prominent 
citizen of Baltimore City, who died a year 
since; and also Miriam, now Mrs. M. E. 
Harpes of the same city. 

Judge Eccleston died at his residence in 
Chestertown on Nov. 12, 1860. His de- 
scendants are still noted in Baltimore for 
their possession and exercise of the kindly 
and charitable traits which were so strongly 
marked attributes in the character of the 
Judge. 

9 

JoHN THOMSON MASON was born at 
‘‘ Montpelier,” in Washington County, Mary- 
land, a large estate belonging to his father, 
in the year 1815. He graduated at Prince- 
ton, and studied law in Hagerstown. He 


| took an active interest in politics; was a 


member of the State Legislature and the 
Federal Congress, and was finally elected to 
the Court of Appeals—all before he had 
attained his fortieth year. He remained 
on the Bench for ten years, and resigned to 
accept the position of Collector of the Port 
of Baltimore, tendered him by President 
Buchanan. He was arrested and confined 
for some time in Fort McHenry during the 
Civil War, while General Wool was in mili- 
tary command of his State. During Gover- 
nor Whyte’s administration, Judge Mason 
was his Secretary of State, which office he 
filled at the time of his death. Judge Mason 
resumed his law practice after the close of 
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the war, and formed a partnership with Mr. 
John Thomson Mason of R. in 1872. Inthe 
following year he was trying a case at 
Elkridge Landing. He had finished his 
speech to the jury, and was sitting at the 
dinner table in the hotel, when he was 
stricken with apoplexy and became uncon- 


scious. A few hours later he died, having 
never recovered the possession of his facul- 
ties. He married 
Miss Cowan Pitts. 


His wife and three 
children survive him. 
One of his daughters 
married Lieutenant 
Commander Terry of 
the United States 
Navy, and another 
married Lieutenant 
Theodore Porter, a 
lieutenant in the same 
service, who died re- 
cently. Judge Mason 
was fond of a joke, 
and never hesitated 
to tell one on himself. 
He used to narrate 
with great gusto a 
incident in 
which he figured at a 
hotel in Hagerstown. 
It was here that the 
Judge came to the 
Bar, and it was only 
a short distance from ‘ Montpelier,” his 
father’s estate and his birthplace. It hap- 
pened that the Judge proposed to remain all 
night at the hotel on one occasion, and as 
he was sitting in the parlor he dropped a 
remark to the effect that his horse was 
showing some symptoms of lameness. A 
gentleman in the room at once spoke up, 
and announced that he was agent for an 
infallible ‘“‘horse liniment,”’ and insisted on 








JOHN T, MASON. 


the Judge’s acceptance of a “‘ sample-bottle ” | 


free of charge. This the Judge consented 
to receive, and shortly afterwards went to 





| awake and altogether disturbed 


bed, putting his sample-bottle on the mantel- 
piece in his room and thinking no more 
aboutit. During the night he was awakened 
by an intolerable pain in one of his legs. 
Now, the Judge had always had a great 
dread of paralysis, and when to the pain 
he found considerable stiffness added, he 
was seriously alarmed. He bethought him- 
self of the bottle of ‘‘ horse liniment” with 
which he had been 
presented during the 
evening, and made 
up his mind to try 
its efficacy -on the 
afflicted limb. With 
some difficulty he 
made his way in the 
dark to the mantel- 
piece, and felt around 
till he found the bot- 
tle, and poured out 
a liberal quantity on 
his leg, rubbing it 
carefully over the 
skin. Then he went 
to bed. Although 
the liniment did not 
burn as he expected, 
the pain and stiffness 
soon afterwards sub- 
sided, and the Judge 
slept tranquilly till 
morning. He was 
horrified on waking 
to find that something very like mortification 
had set in, and his leg was of a deep bluish- 
black tinge. Hastily leaping up, and glad. 
though mystified, to find that notwithstand- 
ing its alarming hue, the leg was still useful, 
he took down the offending bottle of lini- 
ment, determined to throw all that was left 
of the contents into the fire. To his great 
surprise, it appeared that the bottle had 
never been uncorked. A glance at the other 
end of the mantel-piece explained the mys- 
tery and the color of his leg. In his half- 
state of 
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mind, the Judge had gone to the wrong 
corner and carefully anointed himself with 
a good quality of writing ink. Imagination 
had done the rest, and the ink had really 
been of quite as much service to him as the 
liniment could have been, though of course 
the marks of the strange treatment remained 
for some time. 

Judge Mason was very good natured and 
always ready to help anybody he saw in 
trouble. He was also somewhat absent- 
minded, at times. He once observed a lady 
sitting opposite to him on the cars, with 
two children and so many packages that 
she was obliged to put one large package 
on the seat in front of her. He had not 
seen her get on, and was perfectly sure that 
the package in question was too heavy for 
her to carry. Finally he saw the woman 
get ready to leave the train, and made up 
his mind that if the brakeman did not wait 
on her, he would volunteer his services to 
lift the package off. The woman, however, 
forgot the big package altogether, and left 
the car before the Judge could call her 
attention to it. But, as the Judge would 
say of himself, he was a man of readiness 
in emergencies, and a little thing like that 





was not enough to balk his determination 
to assist a fellow-creature and save trouble 
and uneasiness. So he jumped across the 
aisle of the car, seized the bundle as the 
train began to move, hastily raised the 
window, and threw the big package out at 
the woman’s feet upon the platform. Then 
he sank back in his seat, full of the calm 
consciousness of a duty and a kindness well 
done. His tranquil state of mind, however, 
was not destined to last long. A large and 
testy-looking gentleman appeared in a few 
moments from the smoking-car ahead and 
walked to the seat where the big package 
had been. The moment he noted its ab- 
sence he began to make remarks. The 
Judge deemed it expedient to plead guilty 
before any one else in the car got a chance 
to turn state’s evidence. It had been, it 
appeared, a purely gratuitous and unfounded 
assumption on his part that the big package 
belonged to the woman, and his _ hasty 


action, instead of being a means of saving 
trouble to her, caused a good deal to himself, 
as well as to the testy gentleman, who re- 
ceived his profuse apologies rather ungra- 
ciously, though he finally recovered his 
package. 
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THE JURY SYSTEM. 


A LAYMAN’S POINT OF VIEW. 


NE day I received a jury notice. I 

laid it on my desk and regarded it 
with suspicion. It seemed to be genuine, 
and as nearly as I could gather, I was in- 
structed to appear on a certain Monday 
morning in the Court of Something or Other, 
part three, and await developments. I had 
been bred in the belief that a well-regulated 
man avoided association with the law and 
its meshes as he would the wiles of Satan. 
I had never been in a court room in my life, 
and I had a most unreasonable dislike to 
breaking my record. I had also that rooted 
aversion, characteristic of the patriotic 
American, to serving my country in the 
capacity of juror. The summons, therefore, 
filled me with terror. I had heard of men 
who had been called to jury duty, but who 
had “ arranged” not to serve, so I cast 
about in my mind for someone whose influ- 
ence might help me to this desirable result. 
I called on all sorts and conditions of men 
in official positions, and most of them 
laughed at me and said, ‘‘ Old chap, serves 
you right; you are the sort of man we want 
on our juries; go ahead and serve.” One 
good friend of mine took high moral 
grounds; said it was my duty to serve; 
said it was a disgrace that decent class men 
were so reluctant to aid the administration 
of law. I thought it over with fasting and 
prayer, and I began to feel myself becoming 
public spirited. I decided that I would 
brave the terrors of the law, and do my 
duty as best I could in that sphere to which 
it had pleased the all-powerful Commis- 
sioner of Jurors to call me. I commenced 
preparation by reading all the court pro- 
ceedings I could find in the papers. It did 


not seem to me that the jurors were always 
treated with politeness by the lawyers or the 
Court, but that was a mere detail; one must 








not expect the path of duty to be entirely 
strewn with roses. I am bound to say right 
here that, later, my expectations in this 
direction were entirely realized. 

Monday came; it’s a way Mondays have, 
and I repaired to the Court House. I was 
nervous, but firm. I had heard much of 
the majesty of the Law (with a capital L), 
and I felt that my first appearance in the 
halls of Justice was an occasion of import- 
ance. I entered the court room; there 
were a great many people there, and they 
were all talking. The scene was not as 
impressive as I expected. I sat down near 
the door and looked about; everyone 
seemed to be very busy, and the noise 
waxed louder. There were a lot of men 
with bundles of papers in their hands, talk- 
ing to a lot of other men similarly burdened, 
and they seemed to be making or unmaking 
dates, and trying to induce each other to 
lay something over because they wanted to 
go duck shooting, or a witness had married 
a wife and must be excused, or their client 
was dead, or something of that sort. As I 
gained courage, I moved down inside a rail 
and took a chair more in the midst of things. 
I regarded the jury box, with its twelve 
chairs, with awe. A motley crew now be- 
gan to collect. I had forgotten that there 
would of necessity be other jurors than my- 
self, but now I suddenly realized that these 
others were bidden like myself to the proud 
service of their country. Most of them did 
not look pleased, but neither did they look 
anything else, so that was all right. After 
a little I began to yearn for sympathy, and 
I looked over the men near me for one who 
might be approachable. I selected the 
cleanest, and took a chair beside him. 
‘‘ Are you a juror?” I asked. ‘ Yes!” he 
answered explosively. He was a very pos- 
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itive young man, and he said some things 
which, as this article may be read by the 
youth of the profession, I think I will not 
transcribe. He was a very nice young man 
from Harlem, and later, in the trying times 
that ensued, we became great friends, and 
clung to one another with the enthusiasm of 
despair. I told him he ought to be glad to 
help administer the law, and proud of his 
citizenship, but he had been a juror before, 
and he said rather discourteous things ex- 
pressive of a doubt as to my sanity. 

Just here there was a commotion at one 
side, and His Honor came in and took his 
place. The room became silent and men 
removed their hats. The scene became 
more impressive. I now looked at the 
judge and was surprised to find that he was 
a gentleman whom I knew well in private 
life. I wanted to go up and shake hands 
with him, and: talk about a dinner at which 
we had met a few nights before, but the 
young man from Harlem advised me not to, 
and added, with what I feared was sarcasm, 
that probably His Honor would come down 
and speak to me as soon as he saw I was 
there. I thought with our pleasant American 
simplicity that was quite probable, and I 
saw no reason for the sarcasm. Things now 
commenced to happen in rapid succession. 
In fact so rapidly that I could not follow the 
proceedings intelligently. It seemed to me 
to be a little commercial in method, and 
somewhat lacking in dignity, but I always 
believe that people in a profession, or trade, 
know more about it than we who are out of 
it, so perhaps these law gentlemen knew 
what they were about. A lot of the jury 
gentlemen wanted to be excused, and they 
were given an opportunity to talk it over 
with the Judge. It didn’t seem to make 
much difference, for none of them went 
away. Presently some one said, ‘ Swear 
the jurors,” and the clerk read a lot of 
names very rapidly. My name is a short 
one, and I suppose it got slipped in between 
some of the others; anyway, I did not hear 





it, so IT sat still. The others went away with 
the clerk, over in a corner back of the jury 
box, and hada quiet little swear by them- 
selves. Then they came back looking much 
refreshed. I felt rather overlooked, but 
feeling that knowledge never comes amiss, 
I decided in the absence of active duty to 
absorb all I could. After some preliminary 
business the Court arranged to discuss a 
case which seemed to be of considerable 
importance. A lot of jurors’ names were 
called, and the clerk seemed to derive some 
mild amusement from the confusion he 
created in the reading of thenames. Event- 
ually twelve members of the collection were 
secured and shut in the box, with a portly 
and athletic-looking person standing guard 
over them. The young man from Harlem 
was in the assortment. The jurors not in 
the box were excused until one o’clock, and 
they went solemnly away. I elected to re- 
main and learn things. I watched and 
listened, but the case was all about an en- 
gine run by gasoline, or something of that 
sort, which a man had bought and didn’t 
want to pay for, because it would not do the 
things which an engine run by gasoline 
ought to do. It seemed quite clear on the 
face of it, that of course if a machine would 
not do what its manufacturers contracted 
that it should do, the purchaser was re- 
leased from his obligations. But now 
came in a lot of technical evidence about 
the structural incapacity of this particular 
engine; the various qualities of naphtha 
which would produce various results, and a 
lot of other things, which threw me into a 
dreadful state of mind. I don’t know any- 
thing about mechanics, and I never could 
see why anybody else should want to, so I 
was very glad when the court took a recess 
for luncheon, and I could talk to my young 
man from Harlem. As we were leaving the 
court room, one of the other jurors came 
along, and I said to him pleasantly, ‘‘ Seems 
rather a difficult case, doesn’t it?” “Naw!” 
responded he, “it’s jest a rich bloke trying 
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ter beat a poor devil out ’en his dues; he'll | discover that he had been at all hurt, but 


have ter pay, don’t yer fear.” I said I 
didn’t, and asked the young man from Har- 
lem to come away to lunch with me. As 
we walked along I tried to talk about the 
case and asked the young man if he knew 
anything about the properties of naphtha, 
and the mechanics of engines, and he said, 
“No,” and other things. Then I asked him 
if he didn’t think we ought to go to some 
place and ask questions about these subjects 
so he could give his verdict justly, but he 
said he would rather eat, so we went to 
lunch. While we lunched he told me many 
wonderful things about Harlem, and the 
people there, and later I wrote a story about 
him and sold it for ten dollars, which is a 
very good price for a story about any young 
man in Harlem. After recess the case was 
resumed, and by and by the jury were 
taken away upstairs, and I rather hoped 
they were going to be hanged. After a 
while, however, they came back, and the 
one who sat in the first chair got up and 
said in somewhat composite English, which 
being translated, was to the effect that the 
rich man must pay for the engine which 
wouldn’t work. I was the only person who 
seemed dissatisfied with the verdict, and we 
were adjourned until the next morning at 
ten o'clock. 

I thought over things during the silent 
watches of the night, and I concluded that 
there was something wrong in my missing an 
opportunity to swear. So in the morning 
when I reached court, I interviewed the clerk. 
He was not altogether civil about it, and said 
I must swear at once. Then he said some 


things very rapidly, and looked as if he 
| and a young grocers clerk, who spoke 


expected me to agree with him, which I 
said I did for politeness’ sake, and then he 
said that was all, for which I was very glad. 
I think that clerk liked me very much, for 
whenever he had to call a jury, I was in it. 
My first case was most interesting. It was 
about a man who had walked into a coal 
hole, and got a bit shaken up. 


| 


his friends had suggested that it would be a 


| suitable occasion for suing somebody, so 


he had brought a suit for large damages, 


| away up in the thousands, against the owner 





of the house. The owner, who lived on the 
first floor of the house, said the coal belonged 
to a tenant on the top floor. The top-floor 
tenant said it was the jagitor’s business to 
look after coal holes, and the janitor said 
the man who put in the coal and left the 
cover off the hole was the proper one to sue. 
It seemed to me a very complicated case 
indeed. The two lawyers had a great many 
things to say. One of them was a very nice 
gentleman, the other was from Brooklyn. 
They objected to pretty nearly everything 
that seemed to me to have any bearing on 
the subject. Finally, after the lawyers had 
said a great many rude things to each other, 
and had had as much of the case as they 
wanted, they turned it over to the jury and 
told them to go upstairs and settle it. We 
were led up to a stuffy, bare room, furnished 
with twelve chairs and a table, all of which 
had seen better days, the door locked, and 
we left to general results. We all lighted 
cigars, and as some of them were very bad, 
the atmosphere was not pleasant. The fore- 
man made us a little speech and discovered 
that eight of the jurors were for awarding 
damages, amount to be decided by discus- 
sion, while four saw no reason why any 
damages should be awarded. I was one of 
the latter. My constituents were the one 
other free-born American in the crowd, a 
man who said his “ bizness was cloe’s,” and 
who was inherently opposed to anybody 
giving up anything, under any circumstances, 


English by inspiration only. We argued 
the case violently for two hours; that is, if 
advancing absurd, unintelligent, personal 
views, and exploiting the unutterable igno- 
rance of the men gathered in that room 
could be called argument. At the end of 


I couldn’t | that time I would have agreed to any ver- 
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dict; I would have found the house owner | of women. The more I pondered the more 


guilty of murder, arson, or larceny, with 
perfect impartiality. The general impres- 
sion seemed to obtain that damages of some 
sort really should be awarded. I therefore 
suggested that we award the man twenty- 
five dollars. I urged this with all the elo- 
quence at command, and it being only a 
question of mind over matter, I soon induced 
an agreement. We returned to the court 
room, the verdict was rendered, court ad- 
journed, and I went away to take a Turkish 
bath. The days that followed were merely 
repetitions of these two. My public spirit 
was dissipated under the pressure; my 
reverence for the machinery of the law went 
into the hands of a receiver ; and could I have 
been held for my feelings during those awful 
days, I should have been continually under 
arrest for contempt of court. When I was 
off duty, I sat in the court room and listened 
and pondered. I remembered to have heard 
somewhere about the privilege of being tried 
by a jury of one’s peers. Then I watched 
the head of a publishing house and a gentle- 
man representing a big corporation awaiting 
the adjustment of their differences by this 
jury gathered in from the highways and 
hedges, this group of ignorant, illiterate 
men, and I knew I must be mistaken about 
that peer business. I wondered why it was 
not possible to have merchants’ difficulties 
adjusted by a jury of merchants; profes- 
sional men’s by a jury of adequate mental 
calibre; trades-people’s, by a jury also in 
trades, and women’s— above all things have 
the differences of women adjusted by juries 





inefficient to my mind seemed the present 
service, the more farcical the idea of turning 
over to a group of such conglomerate and 
insufficient mentality, questions of serious 
import for adjustment. I began to fear that 
after all, Law and Justice were not the 
Siamese twins that I had always believed 
them. 

At the end of the term, we of the jury of 
peers received our fay. This seemed to me 
another bit of farce comedy. If working 
men are taken from their bread-winning to 
serve the State, why not pay them what 
they lose by absence from their labors, or 
else pay them nothing at all? I received 
five dollars for several weeks’ toil, with 
nothing for the exhaustion of nerve tissue, 
I said to the 
young man from Harlem, ‘‘Come to Del’s 
and blow it in fora dinner.” We hada nice 
little dinner and the bill was eight dollars 
and a half, and I was glad of it, because it 


and the shattering of ideals. 


emphasized the humiliation. 

I now regard jury summons with more 
intelligent disapproval than ever. I remem- 
ber hearing of an old man who, while watch- 
ing his house burning, turned to the crowd 
and said, ‘“ Really someone ought to brace 
up and do something.” And so in regard 
to the present jury system, I say, from my 
very finite and extremely lay point of view, 
“Oh, gentlemen of the most learned and 
brilliant and most exhaustive profession on 
earth, really some of you ought to brace up 
and do something!” 

BRUMMEL. 
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7 LONDON LEGAL LETTER. 


Lonpon, April 7, 1894. 


HE Annual General Meeting of the Bar took 
place this afternoon in the spacious hall of 
Lincoln Inn. The Attorney-General, Sir Charles 
Russell, presided ; on his right sat Sir Henry James 
and Sir Edward Clarke, on his left the Solicitor- 
General and Sir Richard Webster. Other emi- 
nent men clustered round, and every inch of 
space was occupied. ‘The occasion of so much 
interest in these usually dull and formal pro- 
ceedings was the intimation that Mr. Crump, 
Q.C., was at last to submit to the Bar of England 
his cherished project of a Bar association. I 
have so often obtruded this topic on the atten- 
tion of your readers that I must not do more than 
refer to this afternoon’s gathering. ‘Those in 
favor of superseding the Bar Committee by a 
great central organization which should gradually 
absorb the powers of the Inns of Court and educe 
order out of chaos, assembled with high hopes at 
Lincoln Inn; a smile of coming triumph played 
on the pleasant countenance of the leader of the 
movement, for the agitation now purports to rank 
as a movement, and it was whispered that the 
hearts and imagination of English lawyers were 
stirred at the prospect of their scattered segments 
being at last fused into an imposing unity. It 
was not long before the facts of the situation were 


revealed; the audience at least maintained its | 
gravity and indicated its respect while Mr. Crump | 


developed his now familiar ideas on the subject 
with an ardor of manner well calculated to rep- 
resent the depth of his personal conviction ; but 
when the course of the subsequent discussion dis- 
closed that the so-called movement was almost en- 
tirely supported by the babes and sucklings of 
the profession, who seemed to be utilizing the 
occasion as an opportunity of practicing public 
speaking, loud merriment became the prevailing 
rule. One callow youth after another rose to 
demand further organization for the profession, 
and as the tide of juvenile indignation against 
existing systems ebbed and flowed, one profound 
conviction swayed the legal throng, to wit, that no 
further oratory should be tolerated. Accordingly 


loud shouts of applause greeted the chairman when | 





he rose and called on Mr. Crump to reply to his 
adversaries. Sir Henry James and Sir Richard 
Webster had proposed an amendment referring 
the present constitution of the Bar Committee to 
the consideration of a special committee, which of 
course was equivalent to politely shelving the ques- 
tion. When the vote was taken, Mr. Crump was 
left in a hopeless minority. The Bar went solidly 
for use and wont. The pros and cons of the 
matter I have wearied you with often enough be- 
fore without repeating them now. 

Since last I wrote we have lost Lord Hannen 
and Sir James Fitzjames Stephen. The charac- 
ter of the former is now too familiar to require 
an appreciation of one of the most dignified 
figures that ever graced any bench. As to Sir 
James Stephen, he was one of the foremost lawyers 
of his time, and yet his greatest admirers would 
not style him a great judge. He was an excep- 
tionally strong man; if one may be paradoxical, 
with certain weaknesses of intellect and heart he 
would have been greater and stronger; but he 
was what he was, one of the most unique figures 
that have sat on the English bench in recent 
times, yet not one of the greatest judges. An 
intellect wider than was necessary for being 
even a great judge, rather that of the man whose 
business it is to determine the legal rules which 
other men as judges are to interpret than to be 
an interpreter of such himself. What has been 
said is not for the purpose of enabling a bystander 
to go away and allege that Sir James Stephen was 
unfit for the bench; he was admirably fitted for 
that exalted vocation, but on a critical estimate of 
his character and attainments it must inevitably be 
recorded that zater judices he was not of the fore- 
most ; moreover, it must not be forgotten that he 
was one of the first journalistic writers, one of the 
most considerable thinkers of our day, while the 
writings which bear his name authenticate his rank 
as the most accomplished and scientific exponent 
of the criminal law of England and a jurist of whom 
the ancient or modern world would have been 
proud. 

Does the Lord Chief Justice sleep while en- 
gaged in the discharge of his exalted functions? 
Such is the impious question which most English 
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lawyers who have occasion to practice before him 
would answer in the affirmative, relying on the 
accumulated experiences of mankind as to the 
physical appearance of persons in that restful 
state, for Lord Coleridge in the course of a trial 
will close his eyes, and allow his head to fall on 
the desk, and subsequently appear unconscious of 
much that has taken placein the meantime. Can 
anyone wonder under these circumstances that the 
accusation finds currency ? 


It is only just, however, to state that the Lord 
Chief Justice himself denies the imputation, al- 
leging that he is never more acutely receptive of 
the argument presented to him or more alive to 
the forensic situation than when he adopts this 
demeanor, which ordinary mortals have thought- 
lessly regarded as incompatible with due judicial 
vigilance. A problem thus insoluble in our own 
day we present for elucidation to the legal histo- 
rian of the future. “— 
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CURRENT TOPICS. 


Davip DuDLEy FIELD. — The death of this great 
lawyer and jurist took his family and the world by 
surprise, although he had passed his eighty-ninth 
year. He had just returned from a visit in England 
to his daughter, Lady Musgrave, and a sojourn in 
Italy, and was apparently full of vigor and his usual 
high spirits. But a serious attack of the grip two 
years ago had insidiously sapped his strength, and 
he fell a victim to pneumonia in a few hours. 
Except for a slight stoop and a little deafness, and 
the failing of sight ordinary in persons of his years, 
Mr. Field seemed in perfect health and strength, 
and not unlikely to achieve his often declared 
purpose of living to the age of a hundred years. 

Our estimate of Mr. Field was fully and honestly 
expressed in volume third of the GREEN BAG, page 
49, and it is not necessary to reiterate it. In him 
has passed away the most conspicuous legal figure 
of the world for the last half century. Undoubtedly 
he was the best known and most widely celebrated 
lawyer of that period, at home and abroad. His 
labors in domestic law reform had made his name 
the most familiar and his reputation the most com- 
manding in this country, and his achievement in 
international law and law reform had given him 
an extensive influence in England, on the continent 
of Europe, and indeed in almost every part of the 
world where law is prevalent and respected and 
where there is any desire to make laws better. 

Mr. Field was in a great legal practice and had a 
commanding influence in our courts until he retired, 
less than ten years ago. In his later years he took 
only such cases as he desired, and was in constant 
request as a counsellor where vast financial interests 
were involved, either of an individual or a corporate 
character. It is understood that he had accumulated 
a large fortune in the active practice of his pro- 
fession and by judicious ventures and investments. 
He had an extremely practical mind, and was a very 
sagacious man of business, not only as an adviser 
but in his own affairs —a combination not very 
often occurring, for lawyers are quite generally, 
we believe, rather inferior in judgment in their own 
business matters. Mr. Field by habit, induced by 





the necessities of his early years, practiced the 
New England thrift in small things, while in larger 
affairs he did not scruple to spend money liberally. 
He was aware that he had the reputation of being 
parsimonious and grasping, and several years ago 
he confided to us a fact which he would not have 
allowed to be heralded in his life, but which his 
death allows us to divulge: when Chief-Justice 
Taney died in penury, and leaving a daughter with- 
out means of support, there was a proposal among 
the national Bar to make some provision for her, 
but it moved so sluggishly and seemed so likely to 
fail, that Mr. Field voluntarily came forward and 
gave his personal bond to the clerk of the Supreme 
Court of the United States, conditioned to pay the 
daughter an annuity of five hundred dollars. This 
covenant he kept for eighteen years. It must be 
borne in mind that Mr. Field knew neither the Chief 
Justice nor the daughter at all, and that he did not 
at all approve the Chief-Justice’s political sentiments, 
but what he did was for the honor of the Bar and 
to save the nation from discredit. The act was 
like him, and the omission to proclaim it was also 
like him. But he would not submit to imposition 
because he was a rich man. So when a pair of 
his old shoes: was lost at the Delavan House in 
Albany, when he was a guest there — they were stolen 
from his door by some drunken assemblymen for 
a lark — he made the landlord send out and buy 
him a new pair of four dollar shoes. The landlord 
subsequently found the missing shoes and sent them 
to him with a sarcastic note, and Mr. Field returned 
the new ones, observing that he liked the old ones 
a great deal better. His stalwart and noble figure, 
clad in that ld gray suit, with that time-honored 
blue or red necktie— the one gaiety he indulged 
in dress —and in those old shoes, was one that 
commanded respect, and there were few indeed fit 
to stand in those shoes. 

Mr. Field had a perfectly adequate estimate of 
his own powers and the value of the exercise of them, 
and he was not at all modest in his charges. He 
believed thoroughly in giving the very best of his 
talents to his clients and then in charging them what 
he thought they were worth. On one occasion, as 
he told us, he was employed by a great corporation 
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to write an opinion on a matter of vital moment to 
its interests. He bestowed several days on it and 
charged, as we recollect, five thousand dollars for 
it. The corporate officers were astounded by the 
amount. Mr. Field said: +‘ Why did you come 
to me? You knew that I am not a cheap lawyer. 
You knew that you could get an opinion to the same 
effect for a fitth of the money from any one of half 
a dozen lawyers” — naming them — * which 
would have commanded respect, but for some 
reason you came to me. Now I think you came to 
me because you believed that my opinion would be 
more influential in effecting the result which you 
desired, and I believe that end has been accomplished, 
and that my opinion contributed largely toward it. 
Am I not right?” The officers could not gainsay 
these allegations. ‘+ Very well, then, gentlemen, 
you have benefited to a vast amount through my 
opinion, and you must pay me my charge. which, 
all things considered, is a very small one.” They 
paid, and they kept on paying his charges. 

Among Mr Field’s most striking personal pecu- 
liarities was his violent hatred of tobacco. He 
could not endure tobacco smoke, and he was shut 
out from many public occasions by his sensitiveness 
in regard to it. It was very amusing to smokers to 
hear him rail against smoking, and especially his 
comments on the slavery of mankind to a habit 
which compelled public carriers to furnish separate 
vehicles for their indulgence in it — ‘** worse than 
cattle cars,” he used to call them. One of his best 
written papers is a diatribe against tobacco. 

This leads us to speak of his rhetorical style, 
which is remarkable for its beauty and simplicity, its 
originality, vigor, and absolute clearness — an 
absolutely flawless style, peculiar to. the man, and 
as characteristic as that of Lincoln or of Grant. 
His written style, considering the intense earnest- 
ness of his nature, the strength, not to say violence 
of his convictions, and the antagonisms which he 
aroused, and gloried in arousing, was noticeable 
for its moderation and large minded candor. 

Another characteristic of Mr. Field, which we 
believe we have never alluded to, was his optimism. 
He believed that the world was better than in 
former times and constantly growing better. He 
was no /audator temporis acti. He was almost 
always hopeful, and if ever despondent, only for a 
moment. He even thought it wonderful that the 
city of New York is not worse governed! Could 
anything be said more indicative of his intense 
optimism? Once when the writer of these lines was 
dining with him and his brother, the Reverend 
Henry, the conversation turned on some recent 
disheartening public event. With a deep sigh, 
the great lawyer exclaimed, ‘+I tell you, Henry, 





it is a bad world, a bad world!” Just then his 
eye rested on a glass of wine at his elbow — he 
drank wine in moderation — and taking it up, he 
added, with a beaming face, ‘* But there zs a great 
deal of good wine in it!” 

Of course it is as a law reformer that Mr. Field 
has earned his chief celebrity, and must live, and 
will live, in history. He was of the intrinsic stuff 
of which great reformers are made — such as Ben- 
tham and Brougham — independent, fearless, reso- 
lute, uncompromising, obstinate, indomitable, untir- 
ing, combative, enjoying intellectual strife, but with 
a high, pure, and unselfish moral end in view. Of 
what other man of this century can it be said that he 
devoted fifty years to the amelioration of the laws and 
the advocacy of national brotherhood and humanity, 
and that too without one cent of compensation or re- 
ward? He hated, with a holy hatred, all things cruel, 
barbarous and oppressive. He hated war and preached 
national arbitration. He hated cruelty to animals 
and children, and advocated their efficient protection. 
He hated craft and inequality in the frame and in 
the administration of the laws, and fought for and 
brought about their simplification and amendment. 
He may be said, without any exaggeration, to have 
stamped his impress on the laws of twenty-six of 
these States and Territories, to have furnished the 
model for much of the prevailing English system, and 
to have inspired the great and growing preference 
for a scheme of written and certain law which must 
in time be universally substituted for our present 
codeless chaos. 


LorpD JusTIcE Bowen. — Quickly following the 
death of Lord Justice Stephen, and almost simul- 
taneous with that of Mr. Field, comes the death of 
Lord Justice Bowen. ‘The career of this distinguished 
and very accomplished man is a cogent evidence that 
literary tastes and accomplishment need not stand in 
the way of complete success at the Bar. Of the last 
generation of lawyers, this gentleman was perhaps 
the most celebrated for the successful mingling of 
law and literature. Not only was he remarkable for 
an excellent rhetorical style and a fondness for en- 
grafting the graces of literature on the somewhat arid 
stock of the law, but he also had marked poetical 
gifts and a deep affection for the classics, which led 
and enabled him to make a rhythmical version of the 
first six books of the AZneid which will always com- 
mand a highly respectable rank in poetical transla- 
tion. It is noteworthy that the great public English- 
men have frequently evinced this taste and somewhat 
of this talent, as in recent days has been observed in 
Gladstone and Derby. Lord Justice Bowen had a 
sound legal sense and a very correct power of dis- 
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crimination, as well as a temperance of judgment and 
a considerateness of temper. which rendered him a 
just and useful magistrate— not perhaps of the very 
highest rank, but eminent in the second class. He 
was also a brilliant wit, we infer; at least, consider- 
ing the solemn and insincere formality of the meet- 
ings of lawyers in memory of recently deceased 
brethren, nothing wittier was ever uttered than his 
sotto voce aspiration, at a late assembly of this kind: 
‘«Let there be no moaning of the Bar when I go out 
to sea.” That ought to be capable of making even 
Tennyson laugh, although he probably regarded 
parody of his verses as little less than sacrilegious. 
Judging from the tone of the London legal press, 
Lord Justice Bowen must have been very highly 
esteemed at home as a man, a lawyer, and a judge, 
and certainly in this country he has been regarded 
with the highest respect and admiration. 


A New Toot FoR LAwyers. — So long as the 
curse of case-law rests on our profession, so long it 
will be necessary to provide new and constantly im- 
proving tools for digging it out. Every year brings re- 
port of twenty-five or thirty thousand new cases, and 
these must be presented and arrayed, from time to 
time, in some accessible form and convenient man- 
ner. The very latest endeavor toward this end is a 
series of English «‘ Ruling Cases” (we should here 
call them Leading Cases), arranged topically, and 
annotated with English notes by Mr. R. Campbell, a 
well-known associate editor of the new Revised Re- 
ports conducted by Sir Frederick Pollock, and with 
American notes by Irving Browne. This great under- 
taking will begin with «* Abatement” and end, we 
suppose, with «* Witness.” There are manifest and 
essential advantages in the topical over a chronologi- 
cal arrangement. It dispenses with the constant 
tedious «‘ harking back” and a tiresome handling of 
many volumes, and down to the date of issue 
presents one consecutive and comprehensible view of 
the law on the particular subject. The annotation 
in question will be specific rather than excursive and 
monographic, as it should be under this form of 
arrangement. The dimensions of the work will allow 
this, inasmuch as leading judgments on every general 
legal doctrine will be furnished; and repetition of 
annotation will be avoided. This we have always 
believed to be the right theory of annotation. 
Notes cannot usefully take the place of text-books. 
There is something speciously attractive in the 
sound of ‘*monographic notes,” but our practical 
experience leads us to be rather impatient with 
them when we are busily and hastily in search of the 
doctrine on a subordinate point of a somewhat exten- 





sive branch. For imperious family reasons it is not 
permitted us to comment on the notes of the Ameri- 
can editor in the present series, but we may without 
offense be allowed to speak well of those of the 
English editor, which seem to us models of this kind 
of writing. The work is from the press of Messrs. 
Stevens & Sons, of London, and is internationally 
copyrighted; the first volume is nearly ready for 
market, and the Boston Book Company are the agents 
in this country. 


QUEER CaAsEs.— To our recollection there never 
before were so many strange and novel lawsuits 
waged as during the last year, both in England and 
America. A good many of these we have commented 
on in these columns last month and in the present 
number. The offensive and demoralizing action of 
Pollard v. Breckenridge, recently concluded at 
Washington, may perhaps not properly be termed a 
queer case, for there is nothing queer in the unsavory 
disclosure of human nature made in it, but it is cer- 
tainly a very remarkable case of the stripping off the 
disguising robes of piety and respectability from a 
sensual old humbug. It must be ‘‘ nuts” ¢o Profes- 
sor Briggs to witness this exposure of his prosecutor 
and persecutor in the recent great heresy trial, whose 
Calvinism was so much better than the Professor's, 
but whose morality is apparently so much _ lower. 
But the very queerest case of all ever waged in 
courts of justice is that of Russell Sage, sued by the 
gentleman whom he interposed as a shield between 
himself and the dynamiter’s bomb, under the guise of 
a friendly hand-shake. Since this was chronicled in 
these columns the new trial has taken place and re- 
sulted in a verdict of $25,000 for the plaintiff. It 
may be that it was a question of fact whether the de- 
fendant’s act was designed for the purpose of his own 
protection, or whether it was involuntary, nervous, 
and hysterical, so to speak. At all events, it has 
thus far proved a very expensive ‘‘ put” for Mr. 
Russell Sage, and is a loud ‘call ” from the plaintiff. 
Sage should economize enough to make it up, in that 
building-gift which he is bestowing on the Troy 
Female Seminary. 


THE SOUTH CAROLINA LIQUOR LAW seems to 
have come to’ sudden grief in the courts. Nothing 
remains but for the governor and the temperance 
party to contrive a new law which shall avoid the un- 
constitutional features of this. Such a law however 
would apparently prove very much less efficient and 
much more readily evaded. It has thus far seemed 
impracticable to devise and enforce any law which 
shall defeat the appetite for strong drink with which 
one half the community are afflicted, at least, one- 
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half the adult males of every community, and a good 
many of the females. It is observed that in Ver- 
mont there is lately a great deal of discontent with 
the working of the liquor laws, many asserting that 
the expense is out of proportion to the results. Thus 
far in the history of the world it has proved idle to 
legislate strictly against the sexual passion and the 
thirst for strong drink. 


SPECIAL COMMITTEES OF THE CONFERENCE ON 
UNIFORM LEGISLATION. — Mr. Henry W. Beekman, 
of the city of New York, president of the conference 
of commissioners for the promotion of uniformity of 
legislation in the United States, held at Milwaukee, 
last year, has appointed the following special com- 
mittees. The residences of the members may be 
ascertained by reference to volume five of the GREEN 
BaG, page 476: — ; 

COMMITTEE ON WILLS. — Messrs. Browne, Spring, Pat- 
tee, Woodward, and Sullivan (Oxford, Mississippi). 

COMMITTEE ON MARRIAGE AND DIVORCE.— Messrs. 
Richberg, Bennett, Snyder, Parker, and Cutcheon. 

COMMITTEE ON COMMERCIAL Law. — Messrs. Beekman, 
ex officio, Brewster, Stimson, Green, Meldrim, Monaghan, 
Bennett. 

COMMITTEE ON DESCENT AND DISTRIBUTION. — Messrs. 
Brewster, Jones, Chapman, Corbet, Buckalew. 

COMMITTEE ON DEEDS AND OTHER CONVEYANCES. — 
Messrs. Jones, Smith, Thomson (Brookhaven, Mississippi), 
Newton, and Hill. 

COMMITTEE ON CERTIFICATES OF DEPOSITIONS AND 
ForMs OF NOTARIAL CERTIFICATES.— Messrs. Leeper, 
Smith, Spring, Johnson, Green. 

COMMITTEE ON UNIFORMITY OF STATE ACTION IN 
APPOINTING PRESIDENTIAL ELEcToRS.— Messrs. Buckalew, 
Browne, Cutcheon, Crouse, Chapman. 

COMMITTEE ON WEIGHTS AND MEASURES.— Messrs. 
Stimson, Meldrim. 

EXECUTIVE FIMANCE COMMITTEE. — Messrs. Beekman, 
Snyder, Bennett, Brewster, Buckalew. 

FINANCE COMMITTEE. — The Chairman of the respective 
State Commissions constitute a Finance Committee for the 
Conference. 


TuE Paris LAw Courts. — This is the title of a 
recent book, translated from the French and pub- 
lished in England. The authorship is anonymous, 
but it purports to be the production of a number of 
young advocates who are engaged in journalism. 
There is a certain advantage in this suppression of 
names and in the joint authorship; for the authors, 
not having the fear of judges before their eyes, are 
unsparing in criticism, and institutions are scrutinized 
from different individual points of view. The work 
has a solid foundation of history; indeed it is an ex- 








haustive and comprehensible account of the some- 
what complicated judicial system of France from the 
lowest to the highest courts. The historical view 
also embraces the famous buildings in which justice is 
dispensed, the court houses and the prisons, some of 
the latter having an extremely patheticinterest. The 
course of French legal education is also admirably 
described, and to an English or American reader is 
very curious. Not the least interesting part is that 
descriptive of the social habits of the Bar and Bench, 
which shows that human nature is a good deal alike 
on both sides of the channel and of the ocean. The 
forensic talents and habits of the Bar are also acutely 
portrayed. There could be nothing more admirable 
than the typical arguments here given on a proceed- 
ing in eminent domain — the only civil proceeding in 
France in which a jury is allowed, and it consists of 
ten — intended to disclose the peculiarities of the 
French modes of thought and reason and the French 
vivacity and exuberance of rhetoric, and yet showing 
the solid and serious substratum of argument which 
would be naturally addressed as well to an English or 
an American tribunal on such an occasion. On 
every page the book bears evidences of the acuteness, 
humor, candor, fearlessness, and devotion of a group 
of young, lively, and rather «‘ briefless barristers ” pro- 
nouncing their opinions upon their chosen and beloved 
profession and its ministers and agencies. Very 
striking is the observation made of one celebrated 
advocate, that in an important criminal case he would 
make twelve separate speeches to the jurymen, ad- 
dressed to their respective characteristics and preju- 
dices and all in widely different manners, acutely 
calculated to sway each peculiar understanding so 
appealed to. The volume is most Admirably and 
copiously illustrated with cuts of buildings, persons 
and scenes, all in a masterly and striking manner. 
The book should be read in connection with Judge 
Dillon’s new work, on which comment was made 
here last month. Each would lend interest to the 
other, and the comparison between the two systems 
and the national characteristics on which they are 
based will prove very impressive. They have no 
precedents nor civil jury in France, but one rises 
from the perusal of this charming volume with a 
strong impression that the French get on very well 
without them and that French justice on the whole is 
well conceived and effectively and impartially admin- 
istered. 


RURAL ADVERTISEMENTS. — ‘‘A bill is pending 
before the English parliament,” says the «* Michigan 
Law Journal,” «* which the legislators of this country 
would do well to consider. It is to prohibit adver- 
tisements in public places in rural districts. The 
preamble states that it is expedient to prohibit the 
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raising of unsightly erections which destroy the 
beauty of rural scenery in Great Britain and Ireland. 
No more laudable object could be sought. If some 
similar measure can be adopted to protect not only 
the rural scenery but also the ‘suburban scenery’ in 
this country, it will be appreciated by a disgusted 
public. The advertising fiend has placed his blight- 
ing mark upon both. Unsightly bill-boards have 
been erected at the most prominent points along 
every popular drive. Glaring circus bills cover the 
buildings within sight of the road. From the car 
windows, and from the cottage door at the resort, 
one can look on the beautiful scenery only to find it 
marred by an advertisement of some kind. Near 
every large city the highways; suburban and elevated 
railways, are lined with all kinds and varieties of 
signs and advertisements, oftentimes disgusting in 
character.' Every State Legislature could not do 
better than to enact a law similar to. the bill referred 
to.” An act of this kind has been— we were about 


to say, in force, but more accurately should say — on | 


the statute book, for many years in the State of New 
York, but we do not observe any diminution in the 
sign and advertisement nuisance. Bridges, fences, 
trees, rocks, are still debased with the appeals and 
puffs of hustling tradesmen and quack nostrum 
vendors. 





NOTES OF CASES. 


DANGEROUS PREMISES. — ** In the recent Indiana 
case of Woodruff v. Bowen (34 N.E. Rep. 1113), 
it was held that the widow of a fireman cannot re- 
cover damages for his death caused by the collapse 
of a defective and dangerous building on which he 
was standing while fighting the flames. The fire had 
caught in the defendant's building and the plaintift’s 
husband went there at the call of duty. The building 
was weak in construction, and being stored with paper 
goods which absorbed the water that was poured in, 
it collapsed under the heavy weight. The court 
based its decision on the ground that the fireman was 
a mere licensee, and therefore the defendant had no 
responsibility towards him, except that of ‘+ abstain- 
ing from any positive wrongful act,” the fireman being 
regarded as a licensee merely because the*law gave 
him a right as against the defendant to intrude upon 
the premises for the public good. This from the 
‘*Central Law Journal,” which continues: ‘It cer- 
tainly accords much more with our sense of justice 
that the fireman’s widow should recover some com- 
pensation for the loss of her husband. In the case 
of Law v. Railway Co., 72 Me. 313, decided by the 
Supreme Court of Maine, damages were awarded to 
a custom-house officer, who was injured by a defect 
in the defendant’s wharf, while watching there to pre- 





vent smuggling. The case ofa fireman who is killed 
or wounded, owing to the defective construction of 
the defendant's building, while endeavoring to save 
the defendant’s property, seems in principle much 
Stronger.” We think the decision was right, but 
should prefer to put it on the ground that the de- 
fendant was only bound to make his building strong 
enough for ordinary purposes, and was not bound to 
foresee and provide against the additional weight of 
of water in case of fire. He is no more bound to do 
so than to make his building strong enough to re- 
sist an earthquake. In the wharf case the structure 
was dangerous even in ordinary circumstances, and 
the officer’s errand was an ordinary one. A recovery 
in the principal case would be too fanciful. In 
White v. Colorado Cent. R. Co., § Dillon, 429, 
however, the defendant, storing goods carried over 
his line, at the end of his route, in a warehouse, was 
held liable for their destruction by a fire which the 
firemen were deterred from extinguishing, by the fear 
of a large quantity of gunpowder stored by the de- 
fendant in the same building. 


THE SALOON NUISANCE. — Another novel Indiana 
case is Haggart v. Stehlin, 35 N.E. Rep. 997. A 
business block was built in a street previously used 
for private residences, and a saloon licensed by the 
county commissioners was opened in it, against the 
protests of the owners and occupants of the houses 
in the vicinity. The owner of an adjoining residence 
sued to recover damages for the injury caused by the 
proximity of the saloon, and produced testimony 
proving that her property had suffered damage on its 
account. The plaintift’s attorney took the ground 
that carrying on such a business is a nuisance of 
itself, tending to depreciate the value of property sit- 
uated near it, and that damages must be given for 
such depreciation. The counsel for the defendant 
maintained that his license from the county commis- 
sioners, in accordance with an act of the Legislature 
of the State, was a sufficient answer and justification. 
If he violated his license, the law could punish him, 
but the incidental injury to property in the vicinity, 
resulting from the presence of a licensed saloon, was 
not sufficient ground for a suit to recover damages — 
otherwise the law must treat as an injury what it ex- 
pressly authorized and sanctioned. The plaintiff 
recovered damages, and this was sustained, the Court 
observing that ‘‘the liquor business is immoral, 
licensed on that account by the State so that the 
community may have legal safeguards against the 
damages by the unrestricted sale of liquor. The 
rights of the citizen are not to be sacrificed because 
the liquor traffic is regulated by act of the Legislature, 
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and though the law licenses the saloon, it does not 
thereby confer the right to injure adjacent property, 
The law cannot authorize the creation or maintenance 
of what is confessedly injurious to any man’s property 
unless a public benefit transcending the particular 
injury is thereby received. A saloon is a nuisance 
at law, and the person whose property is injured 
thereby is entitled to recover from the keeper dam- 
ages equal to the injury sustained.” This seems to 
us sound, except the assertion that ‘a saloon is a 
nuisance at law.” This is certainly incorrect. The 
law cannot deem any business a nuisance absolutely 
when it is licensed by the Legislature, and the gov- 
ernment derives a profit from it. It may be a 
nuisance in spite of all that, but it may mot be, and 
prima facie it is not. Everything depends on the 
circumstances of its situation and the manner of con- 
ducting it. But radically the decision is right, be- 
cause such a business is certainly not entitled to any 
more favor than a perfectly lawful business, like a 
livery stable, a slaughter-house or a brick-kiln, and if 
these injured adjacent property their proprietors 
would be answerable in damages. 


WAGER INSURANCE. — Another very novel case is 
Trinity College v. Traders’ Ins. Co., North Carolina 
Supreme Court, 18 S.E. Rep. 176, in which it is 
held, very properly, that a church has no insurable 
interest in the life of an attendant upon its services 
such as will sustain an insurance upon his life pro- 
cured and paid for by the church. If the insured 
himself took out the policy and paid the premiums, 
and assigned it to the church, it would be valid un- 
der the decisions of New York, Massachusetts, Wis- 
consin and Pennsylvania, but invalid under those of 
the United States Supreme Court, Indiana, Kansas 
and Michigan. The principal case presented a very 
dangerous industry — it afforded an irresistible temp- 
tation to the clergymen to scare the insured to death 
by preaching of «+ judgment to come.” 


‘*OPEN AND UNBUILT UPON.” — The dangers of 
definition are strikingly illustrated in Graham wv. Cor- 
poration of Newcastle-upon-Tyne, 67 L. T. (N.S.) 
790 where a conveyance was made to the purchaser 
of a house situated on one side of a square, the centre 
of which was much higher than the street, and was 
supported bya retaining wall. The conveyance con- 
tained an agreement by the Corporation of New- 
castle, the vendors, that the garden or open space in 
question was for ever thereafter to be kept +‘ open 
and unbuilt upon.” The corporation afterwards cut 
a hole in the wall opposite the plaintiff's house, and 





excavated from the garden a space of about forty-six 
square yards for the construction of an underground 
urinal, with « roof of brick, cement, and glass, and 
having its entrance through the retaining wall. The 
corporation contended that this structure was no 
breach of the covenant, as the garden or open space 
would still remain ‘* open and unbuilt upon” so as to 
allow of the free access of light and air, which was 
all that the covenant meant or implied, and this was 
the view which the Court of Appeal, affirming Mr. 
Justice Kekewich, adopted. ‘* There is no cove- 
nant,” said the Court, ‘‘ that there shall be no build- 
ing underneath the surface. We cannot read this 
covenant as restricting building below the surface. 
Why might not the defendants have built vaults be- 
neath the surface if they only dealt with the surface 
as they were empowered to do?” The case would 
obviously be met by the addition of two words to the 
common form, making it run ‘*open and unbuilt 
upon orunder.” A little more prepositional foresight 
was needed. 


A NOVEL COPYRIGHT CLAIM. — Decidedly the 
most singular copyright claim ever urged was that 
described in the following, from the +‘ London Law 
Journal ” : — 


“In the case of Hanfstanegl v, Empire Theatre Company 
(Lim.) Mr. Justice Stirling last week decided, upon an 
interlocutory application, an interesting point under the 
Copyright Act, 1862. The plaintiff moved for an interim 
injunction to restrain the defendants from infringing his 
copyright in five pictures painted by foreign artists. What 
the defendants, according to the plaintiff's case, had done 
was to represent the principal figures in the pictures in 
question by living persons, with backgrounds painted in 
imitation of those in the originals. Was there an infringe- 
ment on the plaintiff's copyright? Mr. Justice Stirling held 
that, in so far as the live figures were concerned, it was 
not; and we agree with him. The backgrounds, of course, 
may be an infringement if they are colorable imitations of 
the originals. We need not linger over that point. But” 
for the suggestion that the representation of the figures in 
the originals by living persons was, or could be, an in- 
fringement of the copyright no authority was given; and 
there is, if we mistake not, tolerably strong authority on 
the other side, apart from the question whether, under the 
Copyright Act of 1862, reproduction in a form of sufficient 
permanence to permit of ‘ multiplication’ is not a size gua 
non to infringement. Dicks v. Brooks, 49 Law J. Rep. 
Chanc. 812; L. R. 15 Chanc. 22, in which a Berlin-wool 
pattern of an engraving of Millais’ ‘ Huguenots’ was held 
not to be an infringement, as it did not imitate anything 
that constituted the work of the engraver, is practically on 
all-fours with the present case.” 


In our judgment the plaintiff ought to have en- 
couraged the show; it was an excellent advertise- 
ment of his paintings. 
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THE GREEN BAG. 


WE are indebted to an Oregon correspondent 
for the following : — 
Editor of the «* Green Bag”: 

DEAR SirR,—It has been truthfully stated, that 
law is not an exact science ; its fundamental principles 
in innumerable cases have been passed upon and 
settled, yet there are constantly arising new circum- 
stances, making necessary the interposition of our 
highest tribunals; and while our Supreme Courts 
are made up of the best of the profession and 
voice the collated learning of centuries, the very 
nature of our institutions has established a gas? ju- 
diciary, perhaps as remarkable for stupid legal mis- 
constructions as the former are exact and just. 

Until our entire system of inferior courts has been 
revolutionized, committing magistrates or justices of 
the peace, shorn fortunately in many of the older 
States of the importance of and extent of their civil 
jurisdictions, will remain and perform their humble 
part in the administration of justice. 

Doubtless there are few lawyers, whose practice in 
early years may have taken them into country dis- 
tricts, but who will have recollections of the country 
justice ; an intellectual type, whom none better than 
a lawyer can appreciate. Blessed with a profound 
confidence in his own knowledge, now and then 
cracking a joke with counsel, and as the hour for 
action approaches, seating himself upon a rickety 
chair behind a small table which has apparently done 
service in the family for at least two generations, 
surrounded by an open mouthed, expectant audience, 
baring his noble brow to the vulgar gaze, and with 
apparent feelings of regret, temporarily arraying him- 
self with all the attributes of judicial dignity, he 
resolves himself into a court. 

A tale, perhaps now twice told, is related of a cer- 
tain justice of the peace from the State of Iowa, 
most learned in the law, who previous to the trial, 
having arrived at a conclusion upon a question of 
law highly satisfactory to himself, refused to enter- 





tain an argument by the opposing counsel. «If 
your Honor pleases,” counsel pleaded, «I should 
like to cite a few authorities upon the point’; here 
he was sharply interrupted by the justice who stated 
‘*The Court knows the law, and is thoroughly ad- 
vised in the premises, and has given his opinion, and 
that settles it.” «*It was not,” continued counsel, 
‘¢ with an idea of convincing your Honor that you are 
wrong, but I should like to show you what ad 
fool Blackstone was.” 

To intrust men of little learning and no legal at- 
tainments with a jurisdiction of two hundred and 
fifty dollars, as is done in many of the States, often 
works many hardships, and seldom justice to liti- 
gants. Unjust claims brought by irresponsible per- 
sons, too trifling to appeal, are made to assume the 
dignity of judgments, for as is often remarked they 
are distinctively plaintiffs courts, and thus the ad- 
ministration of law becomes a parody upon justice. 

A judgment record in a recent case before a «* country 
justice” presents a most logical example of the possi- 
bilities of human misunderstanding and misconstruc- 
tion of the laws. John Doe sued Richard Roe upona 
promissory note, principal and interest amounting to 
one hundred and ninety-five dollars, and garnished 
forty-three and eighty one-hundredths dollars in the 
hands of one Smith, due to the defendant, also the 
further sum of one hundred and eighty and fifty one- 
hundredths dollars in the hands of one Brown, which 
by his return into court he owed to Smith. It also 
appeared that Smith owed the defendant the sum of 
three hundred and fifty dollars. Jtidgment upon the 
note having been granted, and after the examination 
of the garnishees, the justice gave and entered exactly 
the following: ‘‘The evidence being closed, the 
course was submitted to the court for consideration 
and decision and after due deliveration thereon the 
Court find, that there is sufficient money in the hands 
of the garnishees, viz.: ‘Brown’ in the sum of 
one hundred and eighty and fifty one-hundredths 
dollars, and in the hands of ‘Smith’ the sum of 
forty-three and eighty one-hundredths dollars, and 
ordered that judgment be entered herein in favor of 
plaintiff, John Doe, in accordance therewith. 
this third day of January, 1894. 
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From which it appears that because ‘ Brown’ and 
‘Smith’ are so unfortunate as to possess the sums 
mentioned, and despite the fact that no privity 
existed between ‘ Brown,’ and the defendant, yet 
judgment should be entered against them, and in 
favor of the plaintiff. 

There can be no question that, in all communities, 
a certain degree of intelligence and standard of legal 


knowledge should be required from those elected or | 
appointed, and for the time invested with the dignity | 


and authority of a justice of the peace. 
CHARLES FREEMAN LORD. 
PORTLAND, OR., March 12, 1894. 





RECENT DEATHS. 


ProressoR WituiAmM G. Hammonp, Dean of 
the Saint Louis Law School, died at Saint Louis 
on April 12. Dr. Hammond was educated at 
Amherst, practiced law for a time in New York, 
and then went to Iowa and opened an office at 
Anamosa. 

A year after the organization of the lowa Law 
School in Des Moines, he was called there as a 
member of its faculty. - In June, 1868, the Board 
of Regents passed resolutions establishing a Law 
Department in the University. At a special 
meeting of the Board in September some changes 
were made in the organization of the depart- 
ment by incorporating with the Law Depart- 
ment the Iowa Law School, which had for three 
years been in operation in Des Moines. ‘The 
Faculty of the Iowa Law School became, by 
action of the Board, the Faculty of the Law 
Department of the University, and Wm. G. Ham- 
mond was made the head Chancellor of the 
Department and University Professor of Law. 

In 1881 he became the Dean of the Saint 
Louis Law School. 

Dr. Hammond was one of the leaders in legal 
education in the United States from the time 
of his taking charge of the Law Department of 
the State University of Iowa until his death, and 
his labors in connection with the committee on 
legal education in the American Bar Association 
and in the organization of the section on legal 
education in that association are well known to 


law educators. 

His published works include, A Digest of Iowa 
Reports, issued in 1867 ; an edition of Saunders’ 
Justinian with an elaborate introduction on the 











nature of law in general and of the civil law; an 
edition of Lieber’s Hermeneutics; and his 
edition of Blackstone of a few years ago con- 
taining elaborate notes principally on the history 
of the law. His lectures on the history of the 
Common Law, about thirty in number, have been 
delivered at the Boston Law School, at the Law 
Department of the State University of Michigan 
and at the Law Department of the State Univer- 
sity of Iowa. They were planned, and to some 
extent written, while he was still the Chancellor 
of the last named schoo} and were given to his 
students as a part of his course of instruction 
there. His design was to complete this course 
of lectures and publish it as a student’s “ History 
of the Common Law,” and it is believed that 
they have been so far perfected that they may 
be published substantially in the form in which 
he intended them to appear. He was pre- 
eminently the authority in this country on that 
subject, and his lectures if published would be of 
the highest and most permanent value. 

His loss will be sorely felt by all his old 
students, between whom and himself there 
existed the warmest friendship. It will be felt 


- in the profession who have learned to know him 


through his writings. It will be felt in the world 
of letters in that an author and man of eminent 
scholarship is no more. It will be felt by all 
who knew him in that so much that was good 
and true in him goes from us in his death. 


—_——ee 





FACETIZ. 


ScENE ON A RaiLroap Car. — Mr. Knowlittle 
(stranger traveling in New York) : ‘‘ Why! what 
do they have that ax, saw and crowbar up there 
for? I never saw them on trains in the West.” 
Jackson Dean (en route court of appeals).— 
“Well, when they have a collision, the brakeman 
has orders to take down the ax and kill the in- 
jured, because in case of death five thousand 
dollars is the limit of damages.” — Judge. 


Tue following is a true copy of an indictment 
found a few years since by the grand jury of Law- 


| rence County, Ky.: 


“Lawrence Criminal Court. 
Commonwealth of Kentucky against Defend- 
ant. Indictment. The grand jury of Lawrence 
County in the name and by the authority of the 





























XUM 








Commonwealth of Kentucky, accuse of the 
offense of malicious mischief, committed as 
fellows: The said , on the — day of 
A, D. 18—, in the county and circuit aforesaid, 
did unlawfully, willfully and maliciously kill and 
destroy one pig, the personal property of George 
Pigg, without the consent of said Pigg, the said 
pig being of value to the aforesaid George Pigg. 
The pig thus killed weighed about twenty-five 
pounds and was a mate to some other pigs 
that were owned by said George Pigg, which 
left George Pigg a pig less than he (said George 
Pigg) had of pigs, and thus ruthlessly tore said 
pig from the society of George Pigg’s other pigs, 
against the peace and dignity of the Common- 
wealth of Kentucky.” 








Tue following incident in which the jury 
understood the game and justice was adminis- 
tered despite the ignorance of judge and solici- 
tor, took place at the term of Rowan Superior 
Court, held in Salisbury, N.C., in February, 
1894 :— 

“John Jones, come to the stand. Have you 
been sworn?” 

* Yes sir.” 

“ Now, if you saw this fight go on, in your own 
way tell the court and jury how it started.” 

“Well, you see, Will Brown, John Simons and 
Whack Lamper was playin’. Brown opened a 
pot for five, Simons stood and Whack he riz him 
five and they all stayed. Then cards were call —” 

“See here, we don’t know what you are talking 
about. Begin over.” 

«« They was a playin’ and Brown he opened a 
jack and Simons stood. Whack, he riz —” 

“Now stop. You say Brown opened a jack. 
What did he do with it when he opened it?”’ 

“Jest nothing. Jest opened it, and Simons he 
stood and Whack riz oy 

“Now wait. What was Whack doing before he 
‘riz,’ as you call it?” 

“Whack never did call it; he was skeered.” 

«‘ Answer my question. What was Whack doing 
before that?” 

‘*‘ Nothin’, just a sittin thar.” 

‘¢ Oh well ; go on and tell what you know, if you 
know anything, and then be seated.”’ 

«Brown stood pat, Simons drew to an inside 
straight and Whack drew to threes. Brown said 
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he was ten velvet and would bet that Simons 
wouldn’t call it and Whack thought Brown had a 
full house and said a dealer couldn’t open a jack. 
Brown said he could and then they got into it.” 

The defendants having no counsel, and in 
further consideration of his absolute ignorance of 
what they were playing, the solicitor left it to 
the charge of the judge, which was about as fol- 
lows : — O 

Gentlemen of the jury, Will Brown and Whack 
Lamper are indicted for an affray. John Jones 
testified that Brown opened his jack knife and 
Lamper arose from his chair and after a few 
words struck Brown. If you believe the evidence 
of Jones they are both guilty. Take the case. 

One of the jury who knew the game explained 
it to the rest, and the verdict was that only 
Lamper was guilty, as a dealer did not have the 
right to open a jack. 








NOTES. 


In an old English chronological work, under 
the heading “Tea,” may be found the following 
brief notice : — 

‘* Tea destroyed at Boston by the inhabitants, 
1773, in abhorrence of English Taxes; for which 
they were severely punished by the English Parlia- 
ment, in April, 1774.” 


THE use of the telephone to intimidate 
prisoners is the invention of a police inspector 
at Odessa. A man was one day brought into 
the police station, charged with having committed 
a serious robbery. The inspector had some 
difficulty in proving the case, and had recourse 
to an ingenious stratagem. He went to the 
telephone in another room, and asked the clerk 
at the central office to speak into the instrument 
the following words, in a solemn tone: “ Istno 
Smelianski, you must confess the robbery; if 
you don’t you are sure to be sentenced, and 
your punishment will be all the more severe.” 

He then sent for the prisoner and questioned 
him again, threatening to appeal to the “ma- 
chine” to get at the truth. The thief burst into 
a laugh, but the inspector held the telephone to 
his ear, and gave the preconcerted signal. ‘The 
result was as expected. The rogue, terrified by 
the warning uttered by the uncanny “ machine,” 
at once made a clean breast of it. 
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THE following sample of equity pleading in the 
courts of the far West is to be found in a vol- 
untary petition by a debtor in insolvency: The 
learned counsel in citing the causes that led to 
the financial downfall of his unfortunate client, 
alleged the following : — 

‘+ That in consequence of wet season, grain dround- 
ing out, and dry season, and depreciation of the 
circulatiomof money, and low prices for wheat, your 
petitioner has become, and is insolvent.” 


A HINT TAKEN. 


STRANGE a successful lawyer should be shy! 
And yet how often, in affairs of love, 

The tongue its happy cunning will belie; 
As pretty Claire’s experience may prove. 


She knew that Jack adored the very ground 
Her dainty feet had walked on. Yet in vain 

She gave him hints, and sweet excuses found 
Long arguments most tender to maintain. 


At last a happy thought! She asked, one day, 
If he choice books upon the law would lend. 
“Be sure,” she told him in the gravest way, 
“ Delighted I shall be with all you send.” 


“Pray name,” he said, “ the books you wish to read, 
And them with utmost pleasure I’ll procure 

For you.” “*‘Tthe Laws of Partnership,’ indeed, 
And ‘ Marriage,’ ” she replied with smile demure. 


Then as she stood with half averted head, 
Her laughing eyes by wondrous lashes hid, 
“ Supposing,” with a sudden fire, he said 
To her, “ we make them for ourselves?” They did. 
CAROLINE H. THAYER, tn Alunsey’s Mag. 


THE following clipping from “ Reynold’s 
Newspaper,” published in London, in the issue 
of February 4, 1894, would seem to indicate 
that in England not only must a suitor come 





into court with “clean hands,” but also with a | 


clean face : — 

FINED FIVE SHILLINGS FOR A DIRTY FACE. — 
‘* CONTEMPT”? OF CouRT.— At the Colne Police 
Court the other day, Thomas Barley, moulder, Colne, 
ignorant of the shock he would inflict on the judicial 
mind of the administrative Bench, appeared before 
their worships fresh from the moulding shop. He 
turned up ‘as black as a nigger,” and gave one the 
impression that he had just been sweeping his 
dwelling-house chimney, which, as a matter of fact, 
he was summoned for having on fire. However, he 
had to listen to an indignant flow of language from 


| 
| 
| 


the chairman’s lips, and instead of only being ordered 
to pay the costs, got 5s. put on the top of it for not 
washing his face. 


LITERARY NOTES. 


HARPER’S MAGAZINE for May is strong in fiction. 
Besides the fifth installment of Mr. Du Maurier’s 
novel, ‘‘ Trilby,” which grows more delightful at 
each step, there are the first chapters of a charming 
two-part tale of Kentucky life before the war, by 
James Lane Allen, and six short stories. These are 
‘The Miracle of Tisha Hofnagle,” by R.C. V. 
Meyers ; ‘* At Cheniére Caminada,” by Grace King ; 
**A Note of a Philogynist,” by Marion Wilcox ; 
‘* The Exiles,” by Richard Harding Davis; «+A 
Kinsman of Red Cloud,” by Owen Wister; and 
‘¢ The End of an Animosity,” by L. Clarkson. 


THERE are several contributions to the May 
ATLANTIC worthy of more than common note. 
One of them, ‘‘ From Blomidon to Smoky,” is the 
first of a series of four articles by the late Frank 
Bolles. The papers represent his last studies of 
nature, and were his last literary work. They were 
all the outcome of a summer excursion through Nova 
Scotia in 1893. The memory of Francis Parkman is 
honored by articles from his fellow-historians, Justin 
Winsor and John Fiske. Gilbert Parker, the young 
Anglo-Canadian, whose stories are coming more and 
more into notice, contributes a tragic tale of the 
Hudson Bay Company, ‘* Three Commandments in 
the Vulgar Tongue.” Mrs. Deland’s serial, «+ Philip 
and his Wife,” proceeds, in company with attractive 
papers of literature, art, and travel. 


In the May SCRIBNER’S MAGAZINE, F. J. Stimson 
writes a brief essay on ‘* The Ethics of Democracy ” 
with particular application to liberty — an essay that 
is of unusual significance at the present time when 
socialistic laws are so much discussed. Mr. Stimson 
has classified the laws of this kind which have been 
recently added to the statutes of various States. 


-A GREAT Grant number, in token of General 
Grant’s birthday, April 27, describes in a word 
McCiureE’s MAGAZINE for May. General Horace 
Porter, a member of Grant's staff, his Assistant 
Secretary of War, and, during the first term of his 
Presidency, his private secretary, writes of his 
personal traits, particularly of his truth, courage, 
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modesty, generosity, and loyalty. 
Colonel Frederick D. Grant records the impressions 
of the son who was General Grant's daily companion 
in the field through a good part of the war, and who 
lived alwayS near him to the end of his days. 
General O. O. Howard and General Ely S. Parker 
supply some reminiscences ; and an autograph letter 
written by Jesse R. Grant, General Grant’s father, 
in 1865, gives a most interesting glimpse into Grant’s 
life and character. Finally, under the apt title of 
«* General Grant’s Greatest Year,” Mr. T. C. Craw- 
ford tells the story of the noble and heroic last year 
of Grant’s life. Scattered through these articles and 
making up also the department of «* Human Docu- 
ments,” is the most remarkable series of Grant 
portraits ever published, if not ever collected, many 
of them being from rare photographs supplied by 
Colonel Grant. 


THE May ‘‘ARENA closes the ninth volume of this 
leader among the progressive and reformative re- 
views of the English-speaking world. The table of 
contents is very strong and inviting to those in- 
terested in live questions and advanced thought. 
Among the important social and economic problems 
discussed and ably handled in a brave and funda- 
mental manner,. characteristic of this review, are 
«« The First Steps in the Land Question,’’ by Louis 
F. Post, the eminent Single-Tax leader; ‘‘The 
Philosophy of Mutualism,” by ‘Professor Frank 
Parsons of the Boston University Law School ; 
‘s Emergency Measures for Maintaining Self-Re- 
spected Manhood,” by the editor of «* The Arena.” 
The Saloon Evil is also discussed in a symposium. 


BOOK NOTICES. 
LAW. 


“THE PaTTEE SERIES.” Illustrative Cases for 
Law School Use. By W. S. Patrrer, LL.D., 
Dean of College of Law, University of Minne- 
sota, assisted by Pror. JAMes Paice, LL.M. of 
the same college. T. & J. W. Johnson & Co., 
Philadelphia. 


The author’s design in presenting this series to the 
profession is to furnish *¢ Illustrative Cases” upon all 
the important branches of the law. The volumes al- 
ready issued cover Contracts, Personalty, Domestic 
Relations, Land, Realty, and these are to be followed 
by Torts, Pleading, Agency, Criminal Law, Commer- 
cial Paper, etc. } 

Prof. Pattee says: ‘‘It is the object of this entire 
series to make a clear and accurate statement of that 
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part of jurisprudence with which the several volumes 
respectively deal, and to accompany each statement 
with a case illustrating its application. Such a com- 
bination of principle and < Illustrative Case’ aids both 
the understanding and the memory. In addition to 
this advantage, the numerous cases and authorities 
cited, which the student is expected to read, furnishes 
an opportunity for him to examine the principle in its 
applications to facts and circumstances greatly varying 
in their nature, interest and importance. 

‘+ Being ‘Illustrative’ of the principles considered, 
I have deemed it desirable to select American cases 
rather than English, as the student will find an ad- 
vantage in being familiar with the reports of his own 
country in the early days of his practice. English 
authorities, however, are not ignored. They are 
frequently cited in the notes, it being our object to 
familiarize the pupil with the history and growth of 
each principle to which we direct his attention.” 

From a somewhat limited examination of the 
volumes already issued, we should judge that the 
cases had been carefully selected and that they well 
and fully illustrate the points in question. Used in 
connection with standard text-books the series should 
prove a valuable aid and assistance to the law student. 
We commend them to the attention of teachers in 
our law schools, believing they will find them worthy 
a careful examination. 


Cases ON ConstruTionaL Law. With notes. 
Part I. By James Braptey THayer, LL.D. 
Charles W. Sever, Cambridge, 1894. Cloth. 
$3.00. 


This is the first part of a collection of cases on 
Constitutional Law which will soon be followed by a 


second volume completing the work. Of the value of 
these cases both to the student and the practitioner 
there can be no doubt, and when to a most admirable 
selection are added such exhaustive notes as those of 
Professor Thayer the work becomes an invaluable 
guide to this important branch of the law. 


HanpD-BOOK OF CRIMINAL Law. By WILLIAM L. 
CiaRK, JR. West Publishing Co., St. Paul, 
1894. Lawsheep. $3.75. 


This work is just what it purports to be, a hand- 
book of Criminal Law. It contains a concise state- 
ment of the general principles of criminal law, and 
these principles are discussed and illustrated in the 
subsidiary text, While it will not take the place of 
the standard treatises upon the subject, it will be 
found of value to both student and practitioner as 
containing within a moderate compass a great deal of 
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A TREATISE ON THE LAW OF MORTGAGES OF REAL 
Property. By Leonarp A. Jones. Fifth 
edition. Houghton, Mifflin & Co., Boston, 
1894. Twovols. Law sheep. $12.00, net. 
The numerous editions through which Mr. Jones's 

works pass are the best possible evidence of their 

sterling worth. Few, indeed, of our law writers can 
boast such a record of unqualified success in legal 
literary work as the author of this treatise on Mort- 
gages of Real Property. The reason is not far to 
seek. Painstaking, conscientious work, combined 
with good judgment and excellent discrimination, are 
the traits essential to the making of a good law book, 
and these Mr. Jones possesses to a remarkable de- 
gree. The present work is so well known to the 
legal profession that any comment on the treatise 
itself would be superfluoys. It is sufficient to say 
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that it is by far the best treatise on the subject of | 


which it treats. Although it is but five years since 
the last edition appeared, the necessity for another 
is apparent when it is stated that during that time 
some four thousand decisions have been rendered 
which are now embodied in the new edition. Other 
changes and improvements have been made, and, in 
its present form, the work is practically perfect. It 
will be cordially welcomed by both Bench and Bar. 


MISCELLANEOUS. 


Our or Bouemia, a Story of Paris Student-life. 
By GERTRUDE CHRISTIAN Fospick. George H. 
Richmond & Co., New York, 1894. 

Her evident acquaintance with the «+ Latin Quar- 
ter” has enabled the author of this little book to 
give a delightful description of that most ‘+ Bohe- 
mian ” of all localities. Under the guise of a charm- 
ing love story, the reader is given an insight into art- 
ist life in Paris, and the perils which beset a young 
girl who visits that city alone for the purpose of study- 
ing art are plainly set forth. The book is well writ- 
ten and there is a thoroughly French flavor to it 
which gives a decided piquancy to its tone. 


By MoortanD AND Sea. By FRAncis A. KNIGHT, 
illustrated by the author. Roberts Brothers, 
Boston, 1894. Cloth. $1.50. 

That Mr. Knight is a keen lover of nature, no 
one, after reading this book, can doubt. Its pages 
are filled with delicious bits of description, and are 
pervaded with the very spirit of out-door life. 
Whether on the open sea, on the moorlands or in 
the forest, the author is equally at home, and finds 
in all real inspiration. The book is a delightful one 


in every way, and the -author’s illustrations are in 
keeping with the text. 








ABRAHAM LINCOLN’s COMPLETE Works. Com- 
prising his speeches, letters, State papers and 
miscellaneous writings. Edited by Jonun G. 
Nicotay and Joun Hay. The Century Co., 
New York, 1894. Two volumes. Cloth. 


Rarely, if ever, has a more valuable contribution 
been made to American historical literature than 
these two volumes, and certainly no collection of 
writings could possess a greater interest for the gen- 
eral reader. In every line, from the opening address 
to the people of Sangammon County, delivered in 
1832, to the last public address (April 11, 1865), 
the strong, rugged character of the ‘* martyr” Presi- 
dent shines out clearly, and the tender, loving nature 
of the man is everywhere apparent. The more we 
learn of the private life of Lincoln, and in no way 
can one obtain such a thorough insight as from his 
letters, the more we are impressed by the strongly 
marked personality of the man. Messrs. Nicolay 
and Hay have evidently used much care and discrim- 
ination in selecting the letters and papers which 
make up the volume, and there is hardly one which 
is devoid of interest. Several poems are included. 
The following extract from one shows that Lincoln 
possessed real poetic spirit : — 

The friends I left, that parting day, 
How changed as time has sped! 

Young childhood grown, strong manhood gray, 
And half of all are dead. 


I hear the loved survivors tell 
How naught from death could save, 
Till every sound appears a knell, 
And every spot a grave. 
I range the fields with pensive tread 
And pace the hollow rooms, 
And feel (companion of the dead) 
I’m living in the tombs. 
We heartily commend the book to all readers. 
They will find it instructive, entertaining and uplift- 
ing. 


ToraL Eciipses OF THE SUN (Columbian Knowl- 
edge Series). By Maset Loomis Topp. 
Roberts Brothers, Boston, 1894. Cloth. 
$1.00. 

This little volume gives an interesting description 
of the phenomena attending a total eclipse of the 
sun, together with accounts of the total eclipses of the 
past. The dates of future total eclipses during the 
next two or three hundred years are given, and it 
is noticeable that the United States come in for a 
very small share of them. The volume is profusely 
illustrated. Mrs. Todd writes in a very clear and 
lucid style, and invests a scientific subject with much 
interest for the general reader. 
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